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It is, therefore, the settled law of England 
1. That the separate estate is liable for all the 
wife’s debts, written or verbal, if not other- 
wise provided in the instrument which created 
it. 2. A feme covert, unless restrained in 
the instrument creating the separate estate, 
has unlimited power over it, both real and 
personal, and can dispose of it as she pleases.+ 
3. That when the instrument creating the sep- 
arate estate grants one particular mode of 
disposition or enjoyment by the feme covert, 
she may adopt another and different mode, 
because the grant of unqualified ownership 
carries with it the unlimited power of aliena- 
tion.2 This last proposition is well settled, 
although there are cases * against it, holding 
that the granting of one mode prohibits any 
other mode of disposition, on the ground 
that expressio unius exclusio alterius, and a 
number of distinguished authorities* have 
regretted that it was so settled. 

Many of our State courts have followed 


1 Powell v. Hankey, 2 P. Wms. 82; Squire v. Dean, 
4 Bro. C. C. 326; Smith v. Camelford, 2 Ves. Jr. 698; 
Dalbiach v. Dalbiach, 16 Ves. 126; Ridout v. Lewis, 
1 Atk. 269; Ellis v. Atkinson, 3 Bro. C. C. 566; Clarke 
v. Pistar, 3 Bro. C. C. 347; Chesslyn v. Smith, 8 Ves. 
185; Caverley v. Dudley & Bisco, 3 Atk. 541; Sturgis 
v. Corp., 18 Ves. 190: Heatiley v. Thomas, 15 Ves. 
596; Sperling v. Rochfort, 8 Ves. 164; Wagstaff v. 
Smith, 9 Ves. 520; Parkes v. White, 11 Ves. 209; 
Hovey v. Blakeman, 9 Ves. 524; Brown v. Like, 14 
Ves. 302: Bullpin v. Clarke, 17 Ves. 365; 3 Law Rev. 
Eq. 187; 3 W. R. Eq. 602; Picard v. Hine, L. R. 5 
Ch. App. 274. 

2 Parker v. White, 11 Ves. 222; Pybus v. Smith, 1 
Ves. Jr. 189; Witts v. Dawking, 12 Ves. 501; Brown 
v. Like, 14 Ves. 302; Sturgis v. Corp., 13 Ves. 190; 
Acton v. White, 1 Sim. & St. 429; Vallett v. Arm- 
strong, 4 Beav. 319; Stanford v. Marshall, 2 Atk. 68; 
Grigby v. Cox, 1 Ves. Sr. 517; Cartony v. Nieman, 
3 Bro. 346; Clarke v. Pistar, 3 Bro. 346; Ellis v. At- 
kinson, 3 Bro. C. C. 565; Sperling v. Rochfort,8 Ves. 
Jr. 164, 

$ Caverley v. Dudley & Bisco, 3 Atk. 541; Sacket et 
ux v. Wray, 4 Bro. 483; Hyde v. Price, 3 Ves. 437; 
Milne v. Bush, 3 Ves. Jr. 488; Whistler v. Nieman, 
4 Ves. 129; Mores v. Huish, 5 Ves. 692 (overruled in 
Essex v. Atkins, 14 Ves. 542); Hovey v. Blakeman, 9 
Ves. 524 (overruled in Sturgis v. Corp, 13 Ves. 190). 

4 Lord Thurlow in Ellis v. Atkinson, 3 Bro. C. C. 
347; Pybus v. Smith, 3 Bro. C. C. 340; 1 Ves. Jr. 
889; Lord Eldon in Sperling v. Rochfort, 8 Ves. 164; 
Jones v. Haines, 9 Ves. 497; Parkes v. White, 11 Ves. 
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these judges in their disapproval not only of 


the last proposition, but of the current of the 
English cases, and have gone further, holding 
that the jus disponendi could not be implied 
from the ownership, even if no limitation 
was put on her power of disposition. 

The first State to abandon the early and late 
English doctrine was South Carolina. In 1811, 
Chancellor Desaussure, in Ewing v. Smith,5 
held in harmony with that doctrine, but this 
was overruled and the majority of the Su- 
preme Court preferred to follow the views of 
Lord Eldon and Lord Thurlow, and estab- 
lished the doctrine that ‘‘ where property is 
given or settled for the separate use of a mar- 
ried woman she has no power to charge, en- 
cumber or dispose of it, except in so far as 
the power to do so has been conferred on her 
by the instrument creating the estate, which 
power must be strictly pursued,’’ on the 
ground that as by marriage she loses all the 
power of a feme sole, a separate estate does 
not confer those powers on her, and therefore 
the power of appointing such estate must be 
expressly given and the mode prescribed be 
strictly pursued. But in South Carolina the 
English rule is adopted to this extent: 1. If 
the instrument creating the separate estate 
expressly authorizes the feme covert to alien- 
ate it, or expressly makes it liable to the pay- 
ment of her debts, the court will hold that it 
is subject to her alienation—not as owner, 
but because the power is expressly given her ; 
and subject to her debts—not because of her 
ownership, but because the instrument makes 
it liable. 2. That a trust estate is liable for 
all debts incurred for its betterment, for its 
use and on its account.? In fact the Eng- 
lish doctrine, to the extent of these two prop- 
ositions, has been followed everywhere. 
This doctrine, although a misconstruction of 
Lord Thurlow’s views, has the merit of being 
clear, precise and easy of application. It has 
been followed in Pennsylvania, Rhode Island, 
Tennessee and Mississippi.® 


53 Desau. 417. 

6 Ewing v. Smith, 3 Desau. 417; Magwood & Peter- 
son v. Johnson, 1 Hill, Ch. 228; Robinson v. Dart, 
Dudley, Ch. (S. C.) 128; Ried v. Lamar, 1 Strobh. Eq. 
27; Rochell v. Tompkins, 1 Strobh. Eq. 114. 

7 Clark v. Makenna, Cheves, Ch. (S. C.) 163; Cater 
v. Eveleigh, 4 Desau. 19; James v. Magrant, Id. 591 
Montgomery v. Eveleigh, 1 McCord, Ch. 267; Adams 
v. Mackey, 6 Rich. Eq. 75. 





8 Lancaster v. Dolan, Rawle (Pa.) 231; Lyne v. 
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This question was next considered in New 
York in 1817, in M. E. Church v. Jaques, 
and, after considerable conflict, the rule was 
established that a married woman could alien- 
ate her separate estate in any manner she 
pleases, following the English doctrine in this. 
But to charge the separate estate with her 
debts, the wife must have indicated her in- 
tention to charge the estate, or the debt be 
contracted for the benefit of the separate 
estate, or for her own benefit upon 
the credit of the separate estate,? and a 
specifivation of a particular mode of dis- 
position does not prohibit the right to 
dispose of it in any other mode, unless 
any other mode is necessarily or by con- 
struction negatived.!° This is perhaps a cor- 
rect deduction from the decisions. The dif- 
ference between the New York and the Eng- 
lish doctrine is in the liability of the estate 
for debts—the New York doctrine holding 
that the liability for the wife’s debts is not 
considered as an incident to ownership; 
something more than ownership must be 
shown before it is liable for her debts, and 
that something, unlike the South Carolina 
doctrine, is that the wife must expressly or 
by implication have alienated a part of the 
estate to pay the particular debt. The liabil- 
ity grows out of and results from her power 
of alienation, not her ownership, and the in- 
curring a debt with the intention to charge 
the estate, is an implied alienation of suffi- 
cient property to pay it. Had the New York 
doctrine been that the estate would be liable 
only when the wife has created a lien upon it 
(e. g., given a deed of trust), it would then 


Crouse, 1 Barr, 111; Rogers vy. Smith, 4 Barr, 93; 
Wright v. Brown, 8 Wright, 224; Weils v. McCall, 14 
P. F. Smith, 207; Thomas v. Folwell, 2 Whart. 11; 
Wallace v. Costen, 9 Watts. 137; Metcalf v. Cook, 2 
R. I. 855; Ware v. Short, 1 Swan, 489; Morgan v. 
Elam, 4 Yerg. 375; Marshall v. Stephens, 8 Humph. 
159; Litton v. Baldwin, 8 Humph. 209; Kirby v. Mil- 
ler, 4 Coldw. 4; Armstrong v. Stoval, 26 Miss. 275; 
Dotey v. Mitchell, 9 Smed. & M. 435; Montgomery 
v. Agricultural Bank, 10 Smed. & M. 567. 

9M. E. Church v. Jaques, 3 Johns. Ch. 77; Vander- 
heyden v. Mallory, 1 Com. 462; Yale v. Dederer, 21 
Barb. 286; Yale v. Dederer, 18 N. Y. 265; Yale v. 
Dederer, 22 N. Y. 451; Yale v. Dederer, 68 N. Y. 
329; M. B. & M. Co. v. Thompson, 58 N. Y. 80; 
White v. McNutt, 33 N. Y. 371; Conlin v. Cantrell, 
64.N. Y. 217. 

10 Gardner v. Gardner, 22 Wend. 526; Vanderhey- 
den v. Mallory, 1 Com. 462; Strong v. Skinner, 4 
Barb. 546; Ins. Co. v. Bay, 4 Barb. 407; Guild v. Peck, 
11 Paige Ch. 475; Whiteall v. Clark, 2 Edw. Ch, 149, 





have been a rule susceptible of intelligent ap- 
plication, but instead, the rule is that there is 
an implied alienation when the wife’s acts 
disclose a design to charge the estate. In 
New York the question first arose in M. E. 
Church v. Jaques, where Chancellor Kent 
rejected the English doctrine, and as the ques- 
tion was res integra held that a married woman 
is to be deemed a feme sole only to the extent 
of the power clearly given her by the settle- 
ment; that she has no power but what is 
specially given; where one mode of disposi- 
tion is given she can not pursue any other, 
and where none is given it is left to the dis- 
cretion and necessities of the wife. This was 
reversed by the Court of Errors,“ and Chief 
Justice Spencer stated the rule ‘‘that when a 
feme covert having separate estate enters into 
an agreement and sufficiently indicates her in- 
tention to effect by it her separate cstate, 
when there is no fraud or unfair advantage 
taken of her, a court of equity will apply it 
to the satisfaction of such engagement,’’ and 
‘if the power of disposition was pointed out, 
it will not preclude the adoption of any other 
mode of disposition unless there are negative 
words restricting the exercise of that power.’’ 
Platt, J., stated that the jus disponendi is in- 
cident to the separate estate; the wife may 
dispose of it as she pleases and charge it with 
her debts, and the specification of any partic- 
ular mode of exercising her disposing power 
does not deprive her of any other mode of 
using that right, not expressly or by necessary 
construction negatived. This decision of 
Chief Justice Spencer that before an agree- 
ment creating a debt can be binding on the 
separate estate of a married woman, she must 
sufficiently indicate her intention to affect her 
separate estate by it, is the origin of the rule 
in that State, and is contrary to the English 
and South Carolina doctrine, and has caused 
all the distinctions as to what should be re- 
garded a sufficient intention to bind the estate. 
There must be an intention. 

In the leading case of Yale v. Dederer,12 
it was held by a divided court that there must 
be an express charge or appointment in the 
contract creating the debt, or the debt must 
be for the benefit of the estate. In 18 
N. Y., Judge Comstock bases the liability on 


1117 Johns. 548. 
L18N. Y. 265; 22 Id. 451; 68 Id. 335, 
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the ground of ownership, as in the English 
cases, but a majority of the court differed. 
In 22 N. Y., Judge Selden put the liabil- 
ity on the ground of an express intention. 
In 68 N. Y., Yale v. Dederer, on its third 
journey to the Court of Appeals, Chief Jus- 
tice Church reluctantly acquiesced in the rule 
adopted in Yale v. Dederer, on its second 
journey to that court, and regretted that the 
rule had not been established as in England, 
so that as the married woman was allowed by 
the statute to possess separate estate, she 
should manage and dispose of it as unmar- 
ried, as he had previously expressed himself 
in Manhattan B. & M. Co. vy. Thompson.!* 
The opinion of Judge Selden in Yale y. Ded- 
erer was characterized by Chief Justice Dixon! 
as based upon perverted authority. There 
must be an intention. In the leading case in 
22 N. Y. it was held that the intention 
to charge must be stated in the contract it- 
self; if a note omits to express that intention, 
it can not be enforced. Nor could the inten- 
tion be inferred from her simple promise to 
pay, but could be by engaging board, and 
verbally declaring her intention to bind her 
separate estate,!® and from surrounding cir- 
cumstances, such as when a married woman 
separated from her husband, having a sepa- 
rate estate, promised to pay a seamstress, al- 
though no intention to charge the estate was 
declared.?7 

If the intent to charge may be inferred 
from surrounding circumstances, the circum- 
stances in Weir v. Groat should indicate the 
intent as well as the cirumstances in Conlin v. 
Cautrell. Hence, if the promise to pay be in 
writing the separate estate is not liable unless 
the intent to charge be expressed, but if the 
promise is verbal the intent may be declared, 
or it may be inferred from surrounding cir- 
cumstances, yet if the verbal promise thus 
binding, be reduced to writing, the estate is 
not liable unless the writing contains an ex- 
press intent to charge it. 

In conclusion it may be asserted that this 
New York doctrine as to the liability of the 
separate estate for debts is grounded upon 


B58 N. Y. 80. 

4 Todd v. Lee, 15 Wis. 371, and Green, President, 
in Radford vy. Carwile, 18 W. Va. 620. 

4 Weir vy. Groat, 4 Hun, 193. 

16 Maxon vy. Seott, 55 N. Y. 247. 

17 Conlin y. Cantrell, 64 N. Y. 217. 





her right to dispose of her property, the jus 
disponendi, and not upon her ownership. 
Hence if a married woman signed or indorsed 
a note and stated therein that she intended to 
charge her separate estate, this intention was 
considered equivalent to a formal disposition 
of her property; a conveyance for instance 
of her real estate, in trust for the payment 
of a debt. The courts went further and held 
that a verbal statement that she would pay 
the debt out of her separate estate should be 
considered as the equivalent of a conveyance 
of it in trust to pay the debt; and went fur- 
ther, holding that the intention would be pre- 
sumed from surrounding circumstances, and 
this would be equivalent to a conveyance to 
pay the debt, and finally the courts went so far 
as to say thatif when she borrowed money she 
declared her intention to expend itin improving 
her separate estate,though this statement may 
have been false, and though none of the 
money borrowed was so expended, yet the 
court regarded this as equivalent to a specific 
lien on her estate. '® 

The English doctrine based the liability on 
the ground that it was incident to ownership, 
and a priori that it was liable for all her 
debts. The New York doctrine placed the 
liability on her right to dispose, the jus dis- 
ponendi, of her separate estate, and it was 
only liable when she expressly or impliedly 
charged the debt on her separate estate. 
This New York doctrine is the ground adopted 
in many of the States. It was the ground in 
Ohio prior to the late case of Williams v. 
Urmston, but that case adopted the modifica- 
tion made in Kentucky where it is held that 
to render the estate liable she must intend to 
charge it, but such intention may be proved 
by circumstances and implied from signing or 
indorsing a note, even as surety, which does 
not state in the note or indorsement that she 
thereby intends to charge her separate estate ; 
the writing is conclusive of the intention, thus 
differing from New York.!® And that a parol 
debt will be a charge by showing a parol 
promise or intention to charge the estate— 
agreeing with New York—but the parol debt 
can not reach the realty—differing from New 

18 MeVey v. Cantrell, 70 N. Y. 295; Kelso v. Tabor, 
52 Barb. 125, overruled by Corn Ex. Ins. Co. vy. Bab- 
cock, 42 N. Y. 643. 

19Coleman y. Wooley 10 B. Mon 3820; Jarman 


v. Wilkerson, 7 B. Mon. 293; Bell y. Kellar, 18 B. 
Mon, 383. ‘ 
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York—the courts holding that a wife can not 
dispose of her real estate but by writing, and 
as a debt is regarded as a charge, and payment 
enforced as a disposition pro tanto, it can 
only be done by a writing.?° 

In Massachusetts the law on this subject is 
unsettled, except on the point that the sepa- 
rate estate is not liable on a note signed by 
her as surety unless she expressly charged 
her estate with its payment, and the courts 
whilst approving the English doctrine incline 
to the adoption of the New York doctrine in 
Yale v. Dederer.2!_ In New Jersey it is held 
that the separate estate is liable for the pay- 
ment of all her debts, made on the faith and 
credit of the estate, whether charged on her 
estate or not, if contracted for her benefit ; 
but it is not in any case liable for a security 
debt.22 In North Carolina the separate es- 
tate is liable for any debt contracted with the 
express or implied intent that it should be 
paid out of such estate, although some cases 
indicate a restriction on this.2* In Maryland 
the rule adopted in New York is followed, 
that the estate is liable when she so intended, 
but differs from New York in allowing parol 
testimony to prove the intent when the debt 
is evidenced by writing.** 

In Alabama and Missouri it is settled that a 
Seme covert may contract in the same manner 
as a feme sole, and that her contracts whether 
verbal, written, express or implied, are all 
binding on her separate estate without regard 
to her intentions, as they do not bind the estate 
as appointments, nor are regarded as charges 
under her jus disponendi, but on the ground, 
as in England, that the liability is incident to 
ownership. In Connecticut it has been de- 


# Burch vy. Breckenridge, 16 B. Mon. 482, 487. 

2 Williard vy. Eastham, 15 Gray, 328; Rogers v. 
Ward, 8 Allen, 387. 

2 Leacraft y¥. Hedden, 3 Green, 552: Johnson vy. 
Cummins, 1 C. E. Green, 104, and 16 N. J. 104; Arm- 
strong v. Ross, 20 N. J. 109; Perkins vy. Elliott, 23 
N. J. 526. 

2% Frazier v. Brownslow, 2 Ired. Eq. 237: Knox v. 
Jordon, 5 Jones’ Eq. 175; Felton v. Reid, 7 Jones, 
269; Leigh v. Smith, 3 Ired. Eq. 442; Rogers v. Hinton, 
Phillips’ Eq. 101. 

2% Gray v. Cooke, 12 Gill & J. 236; Conn vy. Conn, 1 
Md. Ch. 218; Koontz v. Nabb, 16 Md. 549. 

2% Ozley v. Ikelheimer, 26 Ala. 332; Caldwell v. 
Sawyer, 30 Ala. 285; Walker v. Smith, 28 Ala. 569; 
Collins v. Rudolph, 19 Ala. 616; Gunn v. Samuels 
Admr., 30 Ala, 201; Cowles v. Morgan, 34 Ala. 535; 
Coats vy. Robinson, 10 Mo. 469; Whiteside v. Can- 
non, 23 Mo. 457; Claflin v. Van Wagoner, 32 Mo. 252; 


Schafroth y. Ambs, 46 Mo. 114; Miller v. Brown, 47 


Mo. 504. 





cided that a feme covert can dispose of her 
estate as a feme sole, unless restricted in the 
grant, and it may be inferred that it is liable 
for all her debts.2° In Wisconsin it is held 
that a married woman contracts on the faith 
and credit of her separate estate, it is liable 
therefore, though no charge be made by her 
either expressly or impliedly; and the deci- 
sion in Yale vy. Dederer, is expressly repudia- 
ted.27 In California the separate estate is 
liable for the debts when she has expressly or 
impliedly charged them on her estate.2* The 
same may be inferred to be the law of Min- 
nesota.29 In Georgia the English doctrine is 
followed,® and Vermont seems to require an 
intention to charge the estate.*!_ In Virginia 
the doctrine is in harmony with the English 
cases that the estate is liable for all the wife’s 
debts, though some cases conflict, and as to 
alienation the personalty is at her unqualified 
disposal unless restrained by the grant, and 
the corpus of the realty as provided by law, 
although there is again conflict, and that the 
giving of one mode of disposition does not 
prohibit the use of any other.*” 

In West Virginia the doctrine follows the 
English cases, that tlre separate estate is liable 
for all debts, the personalty without qualifica- 
tion, the corpus of the realty when charged 
by deed, etc., and as to alienation the per- 
sonalty is at her absolute disposal unless re- 
strained by the instrument, and the corpus of 
the realty by deed or will or as the instrument 
directed. 

1. To recapitulate. According to the old 
and recent English cases the feme covert can 
alienate her separate estate in any manner 
she pleases, because this is incident to owner- 
ship; and the estate is liable for all her debts, 
because it is the property of the person who 
created the debt, and because it is incident to 
ownership. 


‘ 

Imlay v. Huntington, 20 Conn. 173; Leavitt v. 
Beirne, 21 Conn. 1; Taylor v. Shelton, 23 Conn. 127. 

“4 Todd v. Lee, 15 Wis. 365; 16 Wis. 506. 

Miller v. Newton, 23 Cal. 569. 

2% Pond vy. Carpenter, 12 Minn. 432. 

3% Dallas vy. Heard, 32 Ga. 604. 

31 Patridge v. Stocker, 36 Vt. 117. 

# West v.West,3 Rand, 373; Vizonneau vy. Pegram, 
2 Leigh, 185; Williamsson v. Beckham, 8 Leigh, 20; 
Woodson v. Perkins, 5 Gratt. 345; Nixon v. Rose, 12 
Gratt. 431; Penn v. Whitehead, 17 Gratt. 503; Dar- 
nall v. Smith, 26 Gratt. 878; 2 Kelly’s Statutes Ch. 
120, ‘*Married Women .’’ 

% Radford vy. Carwile, 13 W. Va. 660; 2 Kelly’s 


! Statutes, ‘*Married Women.’’ 
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2. According to the intermediate English 
cases decided after 1793, and subsequently 
repudiated, the separate estate was liable for 
her debts, not because such liability was in- 
cident to ownership, but because by contract- 
ing a debt she created a charge or lien on her 
property ; that inasmuch as she possessed the 
power of alienation or disposition as she 
pleases, she also possessed the implied power 
to charge it, and tie incurring of a debt was 
the exercise of this power to charge, but this 
charge arose only when the feme covert in- 
tended to charge, which intent must be ex- 
pressed in verbal contracts but could be in- 
ferred from a writing such as a bond or note. 

3. By the South Carolina doctrine a mar- 
ried woman has no power over her separate 
estate but such as has been spe¢ially given 
her by the instrument creating it, and can 
neither charge nor incumber nor alienate it fur- 
ther or otherwise than as the instrument 
creating the estate allows. 

4. The New York doctrine is that a feme 
covert can alienate as she pleases, but the 
liability for debts is grounded on her power 
of disposition, and the wife must have indi- 
cated her intention to charge the estate with 
the debt contracted for the benefit of the es- 
tate or for her own benefit on the credit of 
the estate. 

The rule in Ohio prior to Williams v. Urm- 
ston was the New York doctrine which has 
been rejected by the best jurists, including 
Chief Justice Church of New York. The 
court in Williams v. Urmston cites the de- 
cisions in harmony with the old and reeent 
English cases and then adopts the rule in the 
intermediate English cases which had long 
since been abandoned; the court also cites 
Virginia, Alabama and Missouri cases which 
States have adopted the English rule that the 
estate is responsible for all the debts of the 
Jeme covert, and the’ Kentucky case which 
follows the intermediate English cases. 


~ 
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INJUNCTIONS TO RESTRAIN STATEMENTS 
AS TO FORMER EMPLOYMENT. I. 


There is no obscurity or ambiguity with respect 
to the general principle by which the issue of 
these injunctions is regulated. It is clearly stated 
by the late Vice-Chancellor Kindersley in the 
important case of Glenny v. Smith, 2 Drew & 
Sim. 476. ‘There is no question,” he says, “but 





that if a man, having been in the employment of 
a firm of reputation, sets up in business for him- 
self, he has a right in any way in which he thinks 
fit, provided it is done in accordance with the rule 
I have stated (7. e., so as not to deceive), to in- 
form the public that he has been in such employ- 
ment, and in that way to appropriate to himself 
some of the benefit arising from the reputation of 
his former employers. But in so doing he must 
take special care that it is done in such a way as 
not to mislead the public to the detriment of his 
former employers.’’ And in the same way a 
former member of a partnership firm is entitled 
to make a fair use of that fact, for ‘thas not the 
defendant,’ said Lord Romilly, inClark v. Leach, 
32 Beav. 14-18, speaking of a person in that posi- 
tion, ‘thas not the defendant a right to say that he 
lately belonged to a certain firm, and can not he 
advertise that fact? The difficulty is if he can 
not be prevented from carrying on the same busi- 
ness is he not at liberty to solicit the public at 
large, and to do so by telling, as is the truth, that 
he belonged to a late firm?*’ The principle, then, 
is clear, but it is in the application of it that. diffi- 
culties arise, and it may be useful to examine the 
cases in which it has been sought, with varying 
success, to restrain allusions to former employ- 
ment. 

But, before doing so, there is another rule 
clearly stated in the same case of Glenny v. Smith 
to which it will be well to advert—viz., that ‘it 
does not signify, for the purpose of the plaintiff’s 
right to relief, whether the defendant has acted 
with a fraudulent intention or not; it is enough 
if. even without any unfair intention, he has done 
that which is calculated to mislead the public. * * 
And it js not the question whether the public 
generally, or even a majority of the public, is 
likely to be misled, but whether the unwary, the 
heedless, the incautious portion of the public 
would be likely to be misled.*’ And in Colton y. 
Thomas, 7 Phila. 257. much the same doctrine 
was laid‘down in the Philadelphia Court of Com- 
mon Pleas, where it was said that ‘tan imitation 
with partial difference, such asthe public would 
not observe, does as much harm as an entire 
counterpart. If such variations impose on a por- 
tion or class of customers only it is evident that 
the damage is of the same character, though 
varied in amount or degree.” 

The first reported case which appears to be con- 
nected with this subject is the Irish case of Foot 
v. Lea, 13 Ir. Eq. 484, in which an ex-employee 
of a firm of Dublin snuff manufacturers, rading 
as Lundy Foot & Co., styled himself on his pack- 
ets of snuff and on the board above his door as, 
“A. Lea, late of Lundy Foot & Co.” The ques- 
tion at issue was not indeed decided by the master 
of the rolls, he being of opinion that the question 
must be decided by a court of law, involving, as 
he thought it did, a legal right. It may, however, 
be noticed that in this case the words “‘late of” 
were inscribed in very small letters, an example 
which has often been followed in later years, 
though exposing the motives of those who have 
adopted it to considerable suspicion- 
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In Burgess v. Burgess, 3 DeG. M. & G. 896, 
among the circumstances of which the plaintiff 
complained was this, that the defendant, his son, 
and who had been in his employment, had styled 
himself on his shopfront and labels as “late of 
107, Strand,’’ that being the plaintiff's address. 
Vice-Chancellor Kindersley when the case was 
brought before him on motion thought that in this 
particular at least he was warranted in at once 
restraining the defendant from the representation 
* he was making, and this representation, therefore, 
did not form one of the matters brought before 
the Court of Appeal by the plaintiff, and was not 
adverted to by Lord Justice Knight Bruce in the 
well-known judgment in which he so emphati- 
cally enunciated the right of the British public to 
engage in the sale of fish sauce. 

The next case is Edelsten v. Vick, 11 Hare, 78, 
where the defendants were committing a palpable 
fraud by selling pins in packets similarly made 
up and labelled to the plaintiff's, except that to 
the inscription ‘Tayler & Co’s. Patent Solid- 
Headed Pins,” they prefixed the words “J. Vick, 
from the late,’’ and an injunction was granted by 
Lord Hatherley, then Vice-Chancellor, on motion 
notwithstanding an attempt to meet the plaintiff’s 
attack by arguing that they were disentitled by 
the appearance of the word ‘‘Patent’’ in their in- 
scription after their patent had in fact expired. 

In Burrows v. Foster, 1 N. R. 156, it had been 
agreed by deed that two partnership firms should 
be dissolved and their estates liquidated, and that 
the plaintiff, who was to be one of the liquidators, 
should have the benefit and advantage of the 
business and connections of the former firms, and 
should be at liberty to carry on the business in a 
new partnership with another person. The de- 
fendant, however, who had been a partner in one 
of the dissolved firms, sent round circulars to the 
connections ot his old firm, referring to his old 
position init and tothe dissolution, and asking 
for orders for a business which he was intending 
to carry on in continuance of the old one. An 
injunction was granted to restrain the defendant 
from issuing such circulars representing that he 
was trading in continuation of the old business, 
and from soliciting the customers of his old firm. 
Here the question turned mainly upon the agree- 
ment by which the defendant was bound, but, at 
the same time, it does not appear probable that a 
perfectly fair reference to his former position in 
business, not specially addressed to the connec- 
tions of his old firm, would have been held to 
constitute a deviation from his obligations under 
the instrument. 

Reference has already been made to Clark v. 
Leach. The question there was whether, after 
the expiration of the term of seven years for 
which the partnership was formed, a clause in the 
partnership articles providing that in certain 
events a partner receiving from the other. notice 
of the termination of the partnership should be 
considered as quitting the business for the benefit 
of the partner giving the notice, continued in 
force. The partner to whom such notice was 
given after the term had expired set up in busi- 





ness in the neighborhood as ‘‘*R. Leach & Co., 
late Leach & Clark,’’ and the court held that he 
was justified in so doing, and that the articles did 
not apply in this respect, the circumstances hay- 
ing altered. 

Harper v. Pearson, 3 L. T. (N. S.) 547, and Scott 
v. Scott, 16 Id. 143, stand on a different footing. 
In the former case the defendants had leased cer- 
tain firebrick works in succession to the plaintiffs, 
Messrs. Harper & Moore, but not the mines from 
which the clay was obtained, and described them- 
selves on cards and circulars as *“*E & J. Pearson 
(late Harper & Moore.)’’ In the latter case the 
defendants were the occupiers of certain business 
premises previously occupied by Messrs. Robert 
& Walter Scott, having been placed in possession 
by one of the partners, R. Scott, who had pur- 
chased his co-partner’s interest therein. The de- 
fendants styled themselves on a door-plate as 
“Scott & Nixon, late Robert & Walter Scott,” 
although R. Scott had agreed with his former 
partner that neither should use the old name ex- 
cept for winding up the affairs of the partnership. 
In each of these cases the effect of the defend- 
ants’ conduct was to imply, not only that they 
had succeeded to the good will of the business, 
but that their predecessors had retired from the 
trade, and neither case turned upon the defend- 
ants having been members or employees of the 
former firm of whose reputation they were de- 
sirous of availing themselves. An injunction was 
granted by Lord Hatherly in each case. 

In Leather Cloth Company v. American 
Leather Cloth Company, the same learned judge 
(1H. & M. 271-279), came to the conclusion that 
persons who had been in the employment of 
Crockett, the original manufacturer of Crockett’s 
leather cloth, were justified in styling themselves 
“late with Crockett” in such a manner as not to 
produce deception. The point did not come up 
again on the appeal to the Lord Chancellor and 
the House of Lords. 





e 
CONSTITUTIONAL LAW — FOURTEENTH 
AMENDMENT. 





EX PARTE VIRGINIA; IN RE COLES. 





Supreme Court of the United States, October Term, 
1879. 


C being a judge of a county court in Virginia, charged 
by the law of that State with the selection of jurors to 
serve in the circuit and county courts of his county, in 
the year 1878 was indicted in the Federal Court for the 
Western District of Virginia, charged with excluding 
and failing to select as grand jurors and petit jurors 
certain citizens of his county, of African race and black 
color, said citizens possessing all other qualifications 
prescribed by law, and being by him, the said C, ex- 
cluded from the jury lists made out by him as such 
officer, on account of their race, color, and previous 
condition of servitude, and for no other reason, against 
the peace, etc., of the United States, and against the 
form of the statute in such case made and provided. 
Being in custody, under that indictment, he presented. 
to this court his petition for writ of habeas corpus and a 
writ of certiorari to bring up the record of the inferior 
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court that he might be discharged, averring that the 
finding of the indictment, and his arrest and imprison- 
ment thereunder, were unwarranted by the Constitution 
of the United States, in violation of his rights and the 
rights of Virginia, whose judicial officer he is, and that 
the inferior court had no jurisdiction to proceed against 
him. A similar petition was presented by the State of 
Virginia. Held: 

1. That while a writ of habeas corpus can not generally 
be made to subserve the purposes of a writ of error, yet 
when a prisoner is held without any lawful authority, 
and by an order beyond the jurisdiction of an inferior 
Federal court to take, this court will in favor of liberty 
grant the writ, not to review the whole case, but to ex- 
amine the authority of the court below to act at all. 

2. The section of the act of March 1, 1875, (18 Stat. 836,) 
which enacts that “no citizen, possessing all other qual- 
ifications, which are, or may be prescribed by law, shall 
be disqualified for service as grand or petit juror in any 
court of the United States, or of any State, on account 
of race, color, or previous condition of servitude; and 
any officer, or other person, charged with any duty in 
the selection or summoning of jurors, who shall exclude 
or fail to summon any citizen for the cause aforesaid, 
shall on conviction thereof be deemed guilty of a mis- 
demeanor, and be fined not more than $5,000,” ex- 
amined, and held to be authorized by the Thirteenth 
and Fourteenth Amendments of the Constitution, for 
the enforcement of which Congress is given power to 
pass appropriate legislation. 

2. The inhibition contained in the Fourteenth Amend- 
ment means that no agency of the State, nor of the of- 
ficers or agents by whom its powers are exerted, shall 
deny to any person within its jurisdiction the equal pro- 
tection of the laws. Whoever by virtue of public posi- 
tion under a State Government deprives another of 
property, life or liberty, without due process of law, or 
denies or takes away the equal protection of the laws, 
violates the constitutional inhibition, and as he acts in 
the name and forthe State, is clothed with the State’s 
power, his act is that of the State. Otherwise the con- 
stitutional inhibition has no meaning, and the State has 
clothed one of its agents with power to annul or evade it. 

4. The constitutional amendment was ordained for a 
purpose. It was tosecure equal rights to all persons; 
and to insure to all persons the enjoyment of such 
rights, power was given to Congress to enforce its pro- 
visions by appropriate legislation. Such legislation 
must act upon persons, not upon the abstract thing de- 
nominated a State, but upon the persons who are the 
agents of the State in the denial of the rights which 
were intended to be secured. Suchis the actof March 
1, 1875, and it is fully authorized by the Constitution. 

5. The act of the defendant in selecting jurors was a 
ministerial, not a judicial act, and being charged with 
the performance of that duty, although he derived his 
authority from the State, he was bound, in the discharge 
of his duties, to obey the Federal Constitution and the 
laws passed in pursuance thereof. 


Petition for a writ of habeas corpus. 

Mr. Justice STRONG delivered the opinion of 
the court: 

The petitioner, J. D. Coles, was arrested and he 
is now held in custody under an indictment found 
against him in the District Court of the United 
States for the Western District of Virginia. The 
indictment charged that the said Coles, being a 
judge of the County Court of Pittsylvania Coun- 
ty of that State, and an officer charged by law 
with the selection of jurors to serve in the 
circuit and county courts of said county, in the 
year 1878, did then and there exclude and fail to 
select as grand and petit jurors certain citizens 
of said county of Pittsylvania, of African race 
and black color, said citizens possessing all other 
qualifications prescribed by law, and being by 
him, the said J. D. Coles, excluded from the jury 





lists made out by him as such judge, on account 
of their race, color and previous condition of 
servitude, and for no other reason, against the 
peace and dignity of the United States, and 
against the form of the statute of the United 
States, in such case made and provided. 

Being thus in custody he has presented to us 
his petition for a writ of habeas corpus, and a writ 
of certiorari to bring up the the record of the dis- 
trict court, in order that he may be discharged, 
and he avers that the district court had and has 
no jurisdiction of the matters charged against him 
in said indictment; that they constitute no offense 
punishable in said district court; and that the 
finding of said indictment, and his consequent 
arrest and imprisonment, are unwarranted by the 
Constitution of the United States’ or by any law 
made in pursuance thereof, and are in violation of 
his rights and of the rights of the State of Vir- 
ginia, whose judicial officer he is. 

A similar petition has been presented by the 
State of Virginia, praying for a habeas corpus and 
for the discharge of the said Coles. Accompany- 
ing both these petitions are exhibited copies of 
the indictment, the bench warrant, and the return 
of the marshal, showing the arrest of the said 
Coles and his detention in custody. 

Both these petitions have been considered as 
one case, and the first question they present is 
whether this court has jurisdiction to award the 
writ asked for by the petitioners. The question 
is not free from difficulty, in view of the Consti- 
tution and the several acts of Congress relating 
to writs of habeas corpus, and in view of our deci- 
sions heretofore made. If granting the writ 
would be an exercise of original jurisdiction, it 
would seem that it could not be granted, unless 
the fact that one of the petitioners for the writ is 
the State of Virginia, makes the case to differ. 
This is established by the rulings in Marbury v. 
Madison, 1 Cranch. 173-4+-5, and in numerous 
subsequent decisions. And it is not readily per- 
ceived how the fact that a State applies for the 
writ to be directed to one of her own citizens can 
make a case for our original jurisdiction. 

But the appellate power of this court is broader 
than its original, and generally, that is, in most 
cases, it may be said that the issue of a writ of 
habeas corpus by us, when it is directed to one of 
our inferior courts, is an exercise of our appellate 
jurisdiction. Without going at large into a dis- 
cussion of its extent, it is sufficient for the pres- 
ent to notice the fact that the exercise of the ap- 
pellate power is not limited by the Constitution 
to any particular form or mode. It is not alone 
by appeal or by writ of error that it may be in- 
voked. In Metzgar’s Case, 5 How. 176, it was in- 
deed ruled that an order of commitment made by 
a distriet judge, at chambers, can not be revised 
here by habeas corpus. But such an order was re- 
viewable in no form, and besides, the authority of 
that case has been much shaken. Kaine’s Case, 
14 How. 103; Ez parte Yerger, 8 Wall. 99. In the 
latter of these cases it was said by Chief Justice 
Chase, in delivering the opinion of the court: ‘*‘We 
regard as established, upon principle and author- 
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ity, that the appellate jurisdiction by habeas corpus 
extends to all cases of commitment by the judicial 
authority of the United States, not without any 
exception made by Congress.”’ 

In the present case the petitioner, Coles, is in 
eustody under a bench warrant directed by the 
district court, and the averment is that the court 
had no jurisdiction of the indictment on which 
the warrant is founded. 

The district court is an inferior court, and in 
such a case as that exhibited by the indictment, 
its judgments are reviewable here. The indict- 
ment has been found for a violation of sec. 4 of 
the act of Congress of March 1, 1875, entitled 
“An act to protect all citizens in their eivil and 
legal rights.” 18 Stat. 336. The third section 
gives to the district courts, as well es the circuit, 
judicial cognizance of all offenses against the 
provisions of the act, and the fifth section enacts 
that all cases arising under the provisions of ths 
act shall be reviewable by the Supreme Court of 
the United States, without regard to the sum in 
coatroversy, under the same provisions and regu- 
tions as are now provided by law for the review of 
other cases in said court. If this section applies 
to criminal cases as well as civil, our appellate 
power extends directly to the district court, and 
the act of March 3, 1879 (20 Stats. 354.) which al- 
lows writs of error to the circuit courtin such 
cases has not deprived us of appellate jurisdiction. 

We have then an application to our appellate 
power over the action of a district court, in a case 
where it is alleged that court has acted outside of 
its jurisdiction. It is said there is nothing to appeal 
from, that no decision or judgment has been giv- 
en in the inferior court, and that the appeal, if 
any, is taken from the finding of a grand jury. 
This is a mistake. The bench warrant was an or- 
der of the court, and the validity of the bench 
warrant is the matter in question. Itis true there 
has been no final judgment or decision of the 
whole case; but an appeal may lie, and in many 
courts often does lie, from a merely interlocutory 
order. It is said no habeas corpus was sued out 
either in the district or circuit court, and that we 
are not called upon to review the action of a 
lower court upon sucha writ. This is true, and 
such a writ from the lower court would have been 
a more regular proceeding. We can not say, 
however, it was indispensable, especially in view 
of the fact that a State is seeking release of one of 
her officers, and in view of former action of this 
court. In Ex parte Hamilton, 3 Dall. 17, this 
court awarded a writ of habeas corpus to review a 
commitment under a warrant of a district judge. 
In Ex parte Burford, 3 Cranch, 448, such a writ 
was awarded to review a commitment by the Cir- 
cuit Court of the District of Columbia, not to re- 
view a decision of an inferior court upon a habeas 
corpus issued by it. So in Ex parte Jackson, 96 U. S. 
721, in which the question of our power to issue 
the writ was raised, and the petition only averred 
that the circuit court had exceeded its jurisdiction, 
this court considered the merits of the case, with- 
out regard to the fact that there had been no habeas 
corpus in the courtbelow. And in Ez parte Lange, 





18 Wall. 163, it was ruled, after an examination 
of authorities, that when a prisoner shows that he 
is held under a judgment of a federal court, given 
without authority of law, this court by writs of 
habeas corpus and e¢ertiorari will look into the ree- 
ord so far as to ascertain whether that is the fact, 
and if itis found to be so, will discharge him. 
Mr. Justice Miller said, in delivering the opinion: 
“The authority of the court in such a case, under 
the Constitution of the United States, and the 
14th section of the judiciary act of 1789, to issue 
this writ and to examine the proceedings in the 
inferior court, so far as may be necessary to aseer- 
tain whether that court has exceeded its authority, 
is no longer an open question.”’ 

While, therefore, it is true that a writ of habeas 
corpus can not gererally be made to subserve the 
purposes ef a writ of error, yet when a prisoner 
is held without any lawful authority, and by an 
order beyond the jurisdiction ef an inferior feder- 
al court to make, this court will, in favor ot lib- 
erty, grant the writ, not to review the whele case, 
but to examine the authority of the court below 
to-act at all. 

Our conclusion, then, is that we are.empowered 
to grant the writ in such a case as is presented in 
these petitions. Wecome now to the merits of 
the case. 

The indictment and bench warrant, in virtue of 
which the petitioner, Coles. has been arrested,and 
is held in custody, have their justification, if any 
they have, in the aet of Congress of March Ist, 
1875, sec. 4. 18 Stats. at Large, 336. That section 
enacts that ‘no citizen, possessing all other 
qualifications which are, or may be, prescribed 
by law, shall be disqualified for service as grand 
or petit juror in any court of the United States or 
of any State, on account of race, color or previous 
condition of servitude; and any officer or other 
person charged with any duty in the selection or 
summoning of jurors, who shall exclude or fail to 
summon any citizen for the cause aforesaid, shall. 
on conviction thereof, be deemed guilty of a mis- 
demeanor, and be fined not more than five thou- 
sand dollars.** The defendant has been indicted 
for the misdemeanor described in this act, and it 
is not denied that he is now properly held in cus- 
tody to answer the indictment, if the act of Con- 
gress was warranted by the Constitution. The 
whole merits of the case are involved in the ques- 
tion whether the act was thus warranted. 

The provisions of the Constitution that relate 
to this subject are found in the Thirteenth and 
Fourteenth Amendments. The Thirteenth or- 
dains that neither slavery, nor involuntary servi- 
tude, except as punishment for crime, whereof 
the party shall have been duly convicted, shall 
exist within the United States, or any place sub- 
ject to their jurisdiction, and it declares that 
Congress shall have power to enforce the article 
by appropriate legislation. This has been fol- 
lowed by the Fourteenth Amendment, which or- 
dains that *‘all persons born or naturalized in the 
United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of 
the State wherein they reside. No State shall 
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make or enforce any law which shall abridge 
the privileges or immunities of the citizens 
of the United States; nor shall amy State de- 
rive any person of life, liberty or property 
without due precess of law, nor deny to any 
person the equal protection of the laws.’’ This 
amendment also declareg™hst ‘the Congress 
shall have power to enforeéy appropriate legis- 
lation the provisiongef this article.” 

One great purpose of these amendments was to 
raise the colored 4€Ce from that coxdition of infe- 
rierity and servitdieé, in which mest of them had 
previously steod, into perfect équality ef civil 

ights with all other persons within the jurisdic- 

tion of the States. They were intended to take 
away all possibility of oppression by law because 
ef race or color. They were intended te be, what 
they really are, limitations of the power of 
the States and enlargements of the power 
ef Congress. They are to some extent de- 
elaratory of rights, and though in form prohibi- 
tions, they imply immunities, such as may be 
protected by congressional legislation. We had 
eccasion in the Slaughter-house Cases (16 Wall. 
27) to express our opinion of their spirit and 
purpose, and to some extent of their meaning. 
We have again been called to consider them in 
the cases of State v. Davis, 10 Cent. L. J. 251, and 
Strauder v. West Virginia, 10 Cent. L. J. 225. In 
this latter case we held that the Fourteenth Amend- 
ment secures, among other civil rights, to colored 
men, when charged with criminal offenses against 
a State, an impartial jury trial, by jurors indiffer- 
ently selected or chosen without discrimination 
against such jurors because of their color. We 
held that immunity from any such discrimination 
is one of the equal rights of all persons, and that 
any withholding it by a State isa denial of the 
equal protection of the laws, within the meaning 
of theamendment. We held that such an equal 
right to an impartial jury trial, and such an im- 
munity from unfriendly discrimination, are placed 
by the amendment under the protection of the 
general government and guaranteed by it. We 
held, further, that this protection, and this guar- 
antee, as the fifth section of the amendment ex- 
pressly ordains, may be enforced by Congress by 
means of appropriate legislation. r 

Allof the amendments derive much of their 
force from this latter provision. It is not said the 
judicial power of the general government shall 
extend to enforcing the prohibitions and to pro- 
tecting the rights and immunities guaranteed. It 
is not said that branch of the government shall 
be authorized to declare void any action of a 
State in violation of the prohibitions. It is the 
power of Congress which has been enlarged. 
Congress is authorized to enforce the prohibitions 
by appropriate legislation. Some legislation is 
contemplated to make the amendments fully effec- 
tive. Whatever legislation is appropriate, that is, 
adapted to carry out the objects the amendments 
have in view, whatever tends to enforce submis- 
sion to the prohibitions they contain and to secure 
to all persons the enjoyment of perfect equality 
of civil rights and the equal protection of the 








laws against State denial or invasion, if net pro- 
hibited, is brought within the domain of congres- 
sional power. 

Nor does it make any difference that such legis- 
lation is restrictive of what the State might have 
done before the constitutional amendmeast was 
adopted. The prohibitions of the Fourteenth 
Amendment are directed to the States, and they 
are to a degree restrictions ef State power. It is 
these which Congress is empowered to enforce 
and to enforce against State action, however put 
forth, whether that action be executive, legisla- 
tive, or jardicial. Such enforcement is no invasion 
of State sovereignty. No law can bs, which the 
people of tae States have by the Constitution of 
the United St-tes empowered Coxgress to enact. 
This extent of the powers of the general govern- 
ment is overlooked, when it is said, 2s it has been 
in this case, that tke act of March Ist, 1875, inter- 
feres with State rights. It is said the selection of 
jurors for her courts and the administration of 
her laws belong to each State; that they are her 
rights. ‘This is true in the general. But in exer- 
cising her rights, a State can not disregard the 
limitations which the Federal Constitution has ap- 
plied to her power. Her rights do not reach to 
that extent. Nor can she deny to the general 
government the right to exercise allits granted 
powers, though they may interfere with the full 
enjoyment of rights she would have if those 
powers had not been thus granted. Indeed, every 
addition of power to the general goverment in- 
volves a corresponding diminution of the govern- 
mental powers of the States. I[t is carved out of 
them. 

We have said the prohibitions of the Fourteenth 
Amendment are addressed to the States. They 
are: ‘*No State shall make or enforce a law which 
shall abridge the privileges or immunities of citi- 
zens of the United States, * * * * nordeny 
to any person within its jurisdiction the equal pro- 
tection of the laws.’" They have reference to ac- 
tions of the political body denominated a State, 
by whatever instruments or in whatever modes 
that action may be taken. A State acts by its leg- 
islative, its executive or its judicial authorities. 
Itcan act inno other way. The constitutional 
provision, therefore, must mean that no agency 
of the State, or of the officers or agents by whom 
its powers are exerted, shall deny to any*person 
within its jurisdiction the equal protection of the 
laws. Whoever by virtue of a public position under 
a State government deprives another of property, 
life, or liberty, without due process of law, or de- 
nies or takes away the equal protection of the laws, 
violates the constitutional inhibition, and as he 
acts in the name and for the State and is clothed 
with the State's power, his act is that of the State. 
This must be so, or the constitutional prohibition 
has no meaning. ‘Then the State has clothed one 
of its agents with power to annul or to evade it. 

But the constitutional amendment was or- 
dained for a purpose. It was to secure equal 
rights to all persons and to ensure to all persons 
the enjoyment of such rights, power was given to 
Congress to enforce its provisions by appropriate 
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legislation: Such legislation must act upon per- 
sons, not upon the abstract thing denominated a 
State, but upon the persons who are the agents of 
the State in the denial of the rights which were 
intended to be secured. Such is the act of March 
Ist, 1875, and we think it was fully authorized by 
the Constitution. 

The argument in support of the petition for a 
habeas corpus ignores entirely the power conferred 
upon Congress by the Fourteenth Amendment. 
Were it not for the fifth section of that amend- 
ment there might be room for argument that the 
first section is only declaratory of the moral duty 
of the State, as was said in Kentucky v. Denison, 
24 How. 66. The act under consideration in that 
case provided no means to compel the execution 
of the duty required by it, and the Constitution 
gave none. It was of such an act Chief Justice 
Taney said that a power vested in the United 
States to inflict any punishment for neglect or re- 
fusal to perform the duty required by the act of 
Congress ‘‘would place every State under the con- 
trol and dominion of the general government, 
even in the administration of its internal concerns 
and reserved rights.”’ But the Constitution now 
expressly gives authority for congressional inter- 
ference and compulsion in the cases embraced 
within the Fourteenth Amendment. It is but a 
limited authority, true, extending only to a single 
class of cases, but within its limits it is complete. 
The remarks made in Kentucky v. Denison and in 
Collector v. Day, though entirely just as applied 
to the cases in which they are made, are inapplic- 
able to the case we have now in hand. 

We do not perceive how holding an office un- 
der a State, and claiming to act for the State, can 
relieve the holder from obligation to obey the 
Constitution of the United States, or take away 
the power of Congress to punish his disobedience. 

It was insisted during the argument on behalf 
of the petitioner that Congress can not punish a 
State judge for his official acts, and it was assumed 
that Judge Cole, in selecting the jury as he did, 
was performing a judicial act. This assumption 
can not be admitted. Whether the act dore by 
him was judicial or not is to be determined by its 
character and not by the character of the agent. 
Whether he was a county judge or not is of no 


importance. The duty of selecting jurors might - 


as weld have been committed to a private person 
as to one holding the office of a judge. It often 
is given to county commissioners, or supervisors, 
or assessors. In former times the selection was 
made by the sheriff. In such cases it surely is 
not a judicial act in any such sense as is contended 
for here. It is merely a ministerial act, as much 
so as the act of a sheriff holding an execution, in 
determining upon what piece of property he will 
make a levy, or the act of a roadmaster in select- 
ing laborers to work upon the roads. That the 
jurors are selected for a court makes no difference. 
So are court criers, tipstaves, sheriffs, etc. Is 
their election or their appointment a judicial act? 

But if the selection of jurors could be considered 
in any case a judicial act, can the act charged 
against the petitioner be considered such when he 





acted outside of his authority and in direct viola- 
tion of the spirit of the State statute? That stat- 
ute gave him no authority when selecting jurors, 
from whom a panel might be drawn for a circuit 
court, toexclude all colored men merely because 
they were colored. Such an exclusion was not 
left within the limita@é his discretion. It is idle, 
therefore, to say that act of Congress is uncon- 
stitutional because it inflicts. pgnalties upon State 
judges for their judicial aetien,. It does no such 
thing. {| tt OF: 

Upon the whole, as we arexoc opinion that the 
act of Congress upon which the indictment 
against the petitioner was founded is constitu- 
tional, and that .he is correctly held to answer it, 
and as, therefore, no object would be secured by 
issuing a writ of habeas corpus, the petitions are 
denied. 





RECEIVER—RIGHT OF PARTY TO SUE AT 
LAW—JURISDICTION OF CHANCERY. 





PALYS v. JEWETT. - 





Court of Errors and Appeals of New Jersey, March 
Term, 1880. 


1. A person having a legal cause of action sounding 
merely in tort, against a receiver appointed by the court 
of chancery, has a right to pursue his redress by an ac- 
tion at law. 


2. Such action can not be brought without the permis- 
sion of the chancellor, but such permission can not be 
refused, unless the claim preferred be manifestly un- 
founded and vexatious. 


5. As the right of the chancellor to sanction the bring- 
ing of the action, conferred a scintilla of jurisdiction 
over the case, and the parties proceeded to try ‘the cause 
before the vice-chancellor: Held, that the court of ap- 
peals could lawfully exercise its jurisdiction by way of 
review, and the decree being reversed, the complain- 
ant’s damages were ascertained and adjudged to him 
on this appeal. 


On appeal from a decree of the vice-chancellor 
reported in Palys v. Erie Railway Co.,3 Stew. 
604. 
This was a suit against the defendant, as the re- 
ceiver of the Erie Railway, for damages alleged 
to have been sustained by the plaintiff by reason 
of the negligence of the employees of the re- 
ceiver in the management of a train of cars. 

The trial took place before the vice-chancellor, 
who found against the plaintiff. This decision 
was appealed from. 

BEASLEY, C. J., delivered the opinion of the 
court: 

In looking into the propriety of trying a case 
of this kind in chancery I find in the precedents 
no warrant whatever for such a practice. Sucha 
course is contrary, as it would appear, to funda- 
mental rules. It is not too much to say that 
damages of this kind have never been ascertained 
in an English court of chancery. I do not find, 
even in this country where a looseness of practice 
has supervened incident to the coalescence of law 
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and equity in the same tribunal, a single instance 
in which such a procedure appears. 

The general rule undoubtedly is that damages, 
as such, will not be ascertained in equity. Chief 
Baron Gilbert, in his Forum Romanum, thus ex- 
presses this inability—his words are: ‘And it is 
a general rule that whenever the matter of the 
bill is merely damages there the remedy is at law, 
because the damages can not be ascertained by 
the conscience of the chancellor.’’ This is the 
language of the decisions, both ancient and mod- 
ern. Itis true that there are exceptions to this 
rule, but those exceptions plainly show its gene- 
rality and force. Such exceptions rest on the 
ground of a convenience very nearly akin to a 
necessity. The compensation afforded sometimes 
on bills fer specific performance is one of such 
exceptive instances, and yet even in such class 
the dominance of the general principle is con- 
spicuous, for there is everywhere running through 
the decisions an assertion or implication of the 
inadaptation of a court of equity to the ad- 
measurement of damages in their less tangible 
forms. The remedy in equity has been, substan- 
tially. in this line of examples, confined to cases 
in which the compensation or damages to be 
awarded were simply estimations of the value of 
lands or other objects of the senses. In some of 
the decisions the distinction that exists between 
damages ef this latter kind and damages to which 
no fixed standard is applicable, is sharply defined. 
Nelson v. Bridges, 2 Beav. 239, has this aspect, it 
being the case of a supplemental bill to recover 
compensation for stone taken from a quarry, to 
which, according to the determination on the 
original bill, the complainant was entitled; but 
Lord Langdale decided that the complainant must 
bring his suit at law for this injury, on the ground 
that not only an account of the stone which had 
been taken was prayed for, but also an ascertain- 
ment of the loss that the complainant had sus- 
tained by being kept out of the use of the quarry. 
“It appears to me,”’ says the court, ‘‘that the de- 
fendants are correct when they say this is a case 
of damages and not of account, because it is to 
recover something which can not be ascertained 
by taking an account of the profits made; it is to 
ascertain the amount of the loss which the plaint- 
iff has sustained by being prevented doing that 
which it has been declared he was entitled to do. 
I think the proper mode of assessing the amount 
of damage will be to require the defendants to 
admit such facts as are necessary, and to allow 
the plaintiff to bring an action quantum damnijica- 
tus.’ And even in assuming this function, in this 
contracted sphere, the principle of the court of 
equity was to callin the aid of a jury whenever 
the facts were uncertain or complicated. This is 
the view of this subject presented by Judge Story 
in the chapter of his Equity Jurisprudence, in 
which he treats of the topics of compensation and 
damages, and in which, drawing his conclusions 
from the authorities, he asserts the correct doc- 
trine to be that damages *‘should be ascertained 
by a jury rather than by the conscience of an 
equity judge,’ and ‘that the just foundation of 





equitable jurisdiction fails in all such cases when 
there is a plain, complete and adequate remedy 
at law.’’ 2 Story Eq. Jur. § 794. 

And it is to be observed that it was not in every 
case in which the exercise of such a jurisdiction 
might have been highly convenient, that a power, 
even to this limited extent, was claimed. In 
cases of bills for specific performance, such an 
authority was oftentimes indispensable, not only 
to avoid multiplicity of suits, but in order to en- 
able the court to work out, with completeness, an 
equitable result. In other cases such a power has 
recently been conferred on the English court of 
chancery by express legislation. By the 21 & 22 
Vic., c. 27, whenever equity has cognizance by 
injunction against any breach of covenant, con- 
tract or agreement, or against the commission or 
continuance of any wrongful act, or for the speci- 
fic performance of any covenant, contract or 
agreement, the court can, if it sees fit, award 
damages to the party injured, either in addition 
to, or in substitution for, such injunction or 
specific performance; and such damages may be 
assessed in such manner as the court shall direct. 
Mr. Daniel, in his treatise on Chancery Practice, 
prefaces his statement of the change thus effected 
with the observation that ‘‘formerly the court of 
chancery had in no case power to award dam- 
ages ;’’ and nothing can more plainly demonstrate 
the original incompetence of the court to dis- 
charge the function in question than this enabling 
legislation when viewed in relation to the class of 
cases affected by it. 

It is also apparent that the current of decisions 
in this State is entirely in the direction of the line 
of practice above described. Copper vy. Wells, 
Sax. 10, appears to be the first, in order of time, 
of these cases. It was a bill for specific perform- 
ance in which the complainant sought compensa- 
tion for permanent improvements which were put 
upon the land that formed the subject of dispute. 
Chancellor Vroom, with characteristic niceness of 
perception, points to the distinction between the 
two classes of damages already connoted. His 
words are: ‘But there is a wide distinction be- 
tween mere damages arising from the non-per- 
formance of a contract, which damages may be 
partly imaginary and partly the result of actual 
or supposed inconvenience or loss, and the com- 
pensation to which a party is justly entitled for 
repairs or beneficial or lasting improvements 
made to property, under the faith of an engage- 
ment, which is afterwards discovered to be de- 
fective in itself or impossible to be executed by 
the default of the opposite party. In the one case 
the damages can be properly assessed only by a 
jury upon an issue of quantum damnificatus; in the 
other the compensation may be safely ascertained 
by an inquiry before a master or commissioners, 
or, at the discretion of the court, an issue may be 
awarded.’ This, it is evident, was putting the 
matter ona strictly legal footing, as it asserted 
the jurisdiction, and nothing more than the juris- 
diction, which had been exercised by the English 
chancellors prior to the enactments to which at- 
tention has deen called, and at the same time it 
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rejected that extension of authority which has 
been effected by force of such enactments. 

And this same doctrine is carried through the 
subsequent train of decisions. Among these is 
the judgment in Berry v. Van Winkle’s Ex’rs, 1 
Gr. Ch. 269. This wasa bill by a lessee for specific 
performance, and it claimed compensation for 
permanent improvements and damages occasioned 
to the complainant from having been cut off, by 
the act of the defendant, ‘‘ from his a supply 
of water,”’ and by having been deprived of certain 
other facilities to which he was entitled under this 
contract. But this latter branch of the complain- 
aut’s claim was declared by the court to be beyond 
its jurisdiction, the chancellor, with respect to the 
general rule, saying: ‘‘In all cases resting in 
damages only, it is certainly more in accordance 
with our system of jurisprudence that they should 
be ascertained at law, where the jury can pass 
upon them, and the witnesses are seen and ex- 
amined in open court.” 

Of the same legal import is the case of Hopper 
v. Lutkins, 3 Gr. Ch. 149. This was an injunction 
bill to restrain a suit at law on a note given for 
the purchase-money of a tract of land which the 
defendant had conveyed to the complainant, on 
the understanding that a certain dam, then erected, 
stood at its proper height, and that the complain- 
ant had suffered great damage by not being able, 
as against a superior legal right, to maintain it. 
The court denied its competeney to entertain such 
a question with respect to damages, remarking 
that such a matter differed fundamentally from 
the inquiry which arises when a vendee fails to 
obtain all the land intended to be conveyed, and 
in which instance, in a proper case, an allowance 
by way of compensation for such loss will be 
made, as the amount of such compensation may 
readily be made in equitable modes. This, again, 
is but an application of the English rule as it 
originally existed. See Iszard v. Mays Landing 
Co., 4 Stew. 511. 

It will, therefore, be observed from this brief 
review of some of the more important of the au- 
thorities, that even when a contract had been 
broken, it was the general principle of equity, as 
it existed originally in England, and at all times 
in this State, that where damages were of an in- 
tangible character, they could not be admeasured 
under the authority of the chancellor. Nor am I 
aware that, with respect to torts to the person, it 
was ever so much as suggested, within such juris- 
isdictions, that the compensation to be awarded 
in consequence of such malfeasances, could by 
force of any conjunction of circumstances be as- 
certained in a court of equity. 

Such, then, being the usual principle, the ques- 
tion remains, whether it becomes modified, or, 
rather, altogether abolished, when a receiver ap- 
pointed by the court is the wrong-doer. The 
actionable injury in the present case arose from 
the neglect of one of the employees of such receiver, 
and the inquiry, therefore, is, whether that quality 
of the transaction draws to the court of equity 
cognizance of the litigation. It is claimed that, 
under such a form of proceeding, although the 
action is for a tort to the property and person, the 





chancellor can, in his discretion, try the law and 
the facts and assess the damages. We have seen 
already that, if such a jurisdiction exists in equity, 
it is, to a very remarkable degree, inconsistent 
with the ordinary principles on which a court of 
this class proceeds, and that in this department it 
attempts to do what in all other departments it is 
said to be illy adapted te do. In view of the 
striking inconsistency, if such a practice exists in 
this particular class of cases, we would expect to 
find strong reasons for such a diversity, as well as 
repeated precedents testifying to its ‘prevalence; 
but, upon examination, I find neither such reasons 
nor such precedents. 

It does not seem to me that there is anything in 
the nature of the affair that has even a tendency 
to legitimate such a course. The cleim in such a 
ease is purely a legal one, and without a single 
feature distinguishing it from the ordinary mat- 
ters which are tried atcommonlaw. The plaintiff 
must recover, if he recovers at all, by force of 
legal, and not of equitable rules. The damages 
are not susceptible of any exact estimation, their 
only measure being an experienced judgment. It 
is universally admitted that, according to the 
theory in which our jurisprudence is founded, such 
questions are not adapted to the judicial methods 
of a court of equity; such questions are univer- 
sally, with this exception, if such exception exists, 
confided to the courts of common law. Such dam- 
ages as these have always been assessed by a jury. 

Why, then, should there be a deviation, in 
these particular instances, from this clearly- 
marked track? I am unable to perceive that it is 
founded in any circumstance of convenience, 
much Jess in any necessity. The settlement of 
these claims in the common mode, by a suit at 
common law, in nowise jars with the due execu- 
tion of his office by the receiver. Sucha suit does 
not disturb, or even affect, the receiver’s posses- 
sion of the property entrusted to him by the court, 
for, if a judgment ensue, it can not, without an 
application to the chancellor, be enforced by levy 
on such property. And, for the same reason, it 
does not interfere with the absolute control vested 
in the court of equity over the property seques- 
tered. It tends to embarrass, therefore, neither 
the court nor the officer of the court; all that it 
does is to settle the legal right and the amount of 
the damages in that method, which, in the adjust- 
ments of our legal system, is deemed the easier 
and the better. Nor can it be overlooked that a 
strong argument ab inconvenienti can be urged in 
behalf of the party seeking redress against this 
claim of equitable cognizanee. It certainly im- 
poses great burthens upon such a litigant. In the 
present instance the hearing was before the vice- 
chancellor, and the testimony was, therefore, 
taken viva voce; but such a circumstance, if this 
species of jurisdiction be admitted, is not a neces- 
sary incident to the proceeding; the entire testi- 
mony may be taken in writing in the mode cus- 
tomary in the practice in chancery; and to try a 
question of tort in such a manner, would be, it is 
conceived, both expensive and unsatisfactory. It 
is certainly not too much to say that, if an action 
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for negligence, resulting in injury to the person, 
ean be tried in equity as well as it can at law, 
there is not the least propriety in maintaining the 
two systems in their distinct forms. In addition 
to these defects, the party injured, in order to 
reap the benefit of his litigation, would be obliged 
to sustain his case twice upon the merits, onee in 
the court below and once in this court. If it had 
appeared that a trial in equity of a matter of this 
kind had possessed the merit of convenience, it 
would not have gone far in establishing a title to 
such jurisdiction; but even this imperfect support 
seems to be wanting. 

With regard to precedents indicating the pos- 
session of such a jurisdiction by courts of equity, 
I have not found one wearing such a semblance. 
The course of the English chaneery on this sub- 
ject appears not to have been settled until a com- 
paratively recent period, but is now quite clearly 
defined. At no stage of such practice are there 
any indieations, even in the faintest degree, that 
the prerogative was claimed to take cognizance of 
all the litigations in which the receiver was a party. 
The pewer exercised was this: to prevent the 
property put in trust in the hands of the receiver 
from being taken from him without the assent of 
the court, and to protect that officer from moles- 
tation by baseless litigation. But the method by 
which these ends were accomplished was not by 
an assumption of jurisdiction over all actions, 
whether legal or equitable, brought against the 
receiver, but by the expedient of requiring, as a 
prerequisite to such suits, the assent of the chan- 
cellor. When such an application was made, un- 
less it plainly appeared that the alleged right of 
action had no foundation, and that the proceeding 
would be merely vexatious, the assent of the court 
to the bringing of the action was given, not as a 
matter of grace, but ex debito justitia. Neither in 
any case, nor in any judicial expression, have I 
found any indicstion of a claim on the part of the 
chancellor of a right to try questions of tort, and, 
with respect to all doubtful legal questions, it has 
ever been the right of the party litigating with the 
receiver to have his case tried at law. 

Even that measure of control that prevented a 
suit being prosecuted against its receiver, without 
the permission of the court, can not, perhaps, be 
said to have been fully established at the time the 
English decisions ceased to be imperative author- 
ity in the courts of this State. Angel v. Smith, 
which came before Loid Eldon in the year 1804, 
and is reported in 9 Ves. Jr. 335, is the leading 
case upon the subject. Before that time the prac- 
tice was settled for incumbrancers on the proper- 
ty sequestered to come into equity and be exam- 
ined pro interesse suo, and the court, asis now 
done on a foreclesure bill, proceeded to settle the 
rights and priorities. See Bowles v. Parsons, 1 
Dick. 142; Hamlyn v. Lee, Id. 94; Hunt v. 
Priest, 2 Dick. 540. But in the first case just re- 
ferred to, the question was distinctly presented, 
whether an ejectment would lie against the re- 
ceiver without the chancellor having first sanc- 
tioned the proceeding. The action had been 
brought without asking permission. The point 





was treated by both court and counsel as an open 
one, it being urged, in argument, that it had 
‘*snever been decided that, where a receiver had 
been appointed, a person claiming under a legal 
title, not derived in the cause, may not bring an 
ejectment.’’ Lord Eldon appeared to be in doubt 
with respeet to the rule of practice, and he ap- 
pealed to the register of the court for informa- 
tion. The register ‘‘apprehends”’ that such mo- 
tions for leave to bring suit have been made, and 
then the chancellor says: **There may be incon- 
venience in that, but the inconvenience the other 
way is enormous. If it is necessary to ask leave, 
the court must have credit for never refusing it 
when it ought to be granted ; and, if so, very great 
purposes of convenience may be answered by 
putting the party to ask it.” He adds: ‘The 
court certainly would not require a man to dis- 
elose all his evidence in the master’s office. That 
weuld be a very oppressive mode.’’ Then the 
opinion concludes by this formulation ef the doc- 
trine: “If the court will permit its decree to be 
disturbed by persons having, or pretending, title, 
nothing could be more easy than to prevent the 
execution of the decree. It will permit it, when- 
ever there is a legal right to disturb it. The only 
question is, whether the court, having taken pos- 
session, should not be informed whether it is a 
proper case; and I desire it to be considered as 
my opinion that an ejectment can not be brought, 
without leave of the court, where there is a re- 
ceiver.”’ 

I have thus emphasized this case because, as 
have said, it is the case always referred to on this 
subject, and because it clearly marks out the line 
of practice. The limits of the practical rule are 
here very plainly settled. It establishes that per— 
mission to sue must be asked, and that the court 
will look into the title, and if the claim be obvi- 
ously frivolous, permission to sue will be denied. 
So, if the title were incontestably clear against the 
receiver, the court certainly would have the pow- 
er to relinquish the property to the claimant. 
And this is the entire control that Lord Eldon 
claimed, for, so far was he from asserting any 
right to try the case as against the plaintiff, that 
he expressly declares ‘‘the court would not re- 
quire aman to disclose all his evidence in the 
master’s office. ‘That would be a very oppressive 
mode.”’ 

This is the rule that is, in substance, conformed 
to in the subsequent decisions, and the views thus 
expressed by Lord Eldon have never, so far as is 
observed, been brought in question. Brooks v. 
Greathed, 1 J. & W. 175; Dunnev. Farrell, 1 Balt 
& B. 123; Gresley v. Adderley, 1 Swans. 578; 
Ames v. Trustees of Birkenhead Docks, 20 Beav. 
332. 

From this practice Vice-Chancellor Kindersley 
appears to have deviated in the case of Ranfield 
v. Ranfield, 1 Drew. & Sm. 314. The facts were 
these: A receiver was in possession, and the lord 
of the manor asked leave to enter upon the prop- 
erty and take the rents and profits, and the vice- 
chancellor considered that it was plain that he 
had no right, and so decided against his title. 
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But this step was disapproved of on appeal, Lord 
Justice Turner thus commenting upon it: ‘That 
decision appears to me to be exceedingly strong, 
for there can be no doubt that if the court was 
not in possession of the estate by its receiver, the 
lord would be entitled to seize, in order to try the 
question whether the devisee was bound to take 
admittance or not; and it is not, as I apprehend, 
according to the course of the court, to refuse 
liberty to try a right which is claimed against its 
receiver, unless it is perfectly clear that there is 
no foundation for the claim. The vice-chancel- 
lor’s decision went, therefore, the full length of 
saying that the lord had no possible claim; and 
his honor, indeed, has so put the case in giving 
judgment. I am certainly not prepared to go 
that length, and unless, therefore, all the parties 
interested had been desirous that we should de- 
cide the question of right, and had been content 
to abide by our opinion upon it, subject, of 
course, to an appeal to the House of Lords, I 
think that leave must have been given to seize, in 
order that the question of right might be tried.” 

These observations constitute a pointed re- 
affirmation of the proper rule of practice as pro- 
mulgated by Lord Eldon, establishing plainly, as 
they do, that in this class of cases the chancellor 
will not undertake to decide a purely legal ques- 
tion against the person who demands from him a 
trial at law. And it seems superfluous to say that 
if it be abnormal for equity to pass upon so simple 
and uncircumstantial a question as a claim to re- 
alty, because such a subject belongs to common 
law cognizance, the supposition that such a tribu- 
nal can entertain an action for tort to the person 
becomes unreasonable in the extreme. Ifa prop- 
osition to take charge of such a suit has ever been 
made to the English chancery, it has escaped my 
attention. Nor have I found that such a course 
has been taken by the courts of any of the States 
of this Union. My conclusion is, that the juris- 
diction exercised in this case has no footing in 
judicial recognition or in any principle of prac- 
tice. 

Nor is the doctrine thus repudiated sustained by 
considerations of justice or public policy. We 
have seen that the doctrine is not necessary either 
to the court or to its officers for the proper dis- 
charge of their functions. Its prevalence would 
impose an unnecessary and severe burthen on the 
party seeking redress. It would give the receiver 
an incongruous and unfair advantage, for while he 
undoubtedly would have his action at law for all 
torts affecting him officially, the advantage of that 
mode of trial would be denied to his opponent. 
The existence of the power would seem to be as 
undesirable as its title is in point of law un- 
founded. 

Nor would its existence in the practice of our 
own courts harmonize with the arrangements of 
our legal system. The Constitution, in its provis- 
ions establishing the inviolability of the trial by 
jury, must be regarded as admonitory to the 
courts to guard against every attempt to encroach 
on the legitimate sphere of that favored mode 
of redressing injuries. And the very statute 





which provides for the winding up of insolvent 
corporations through the apparatus of a receiver- 
ship, is careful to preserve this right, for, with 
respect to mere money claims presented to the 
receiver, it ordains that either that officer or the 
creditor may require the controversy to be sub- 
mitted for decision to a jury under the direction 
of a justice of the Supreme Court. To preserve 
this right in such instances of accounts, and at 
the same time to abandon to equity the unaccus- 
tomed field of strictly legal rights, and such rem- 
edies as trespass and ejectment, would bé an ad- 
justment of procedure that would seem quite pre- 
posterous. In point of fact, this statutory pro- 
vision restricts the operation of the rule of equita- 
able practice as propounded by Lord Eldon, for, 
under that rule, these matters of account would 
be definitively ascertainable in chancery; but in 
all other respects that rule remains unmodified, 
and exists as one of the modes of equitable pro- 
cedure. 

The result of this review of the subject is, that 
in my judgment the plaintiff in this case was en- 
titled, as a matter of right, to a jury trial. But 
the order refusing him such right has not been 
appealed from, as it unquestionably might have 
been; and as both parties submitted to a trial be- 
fore the vice-chancellor, [have concluded, though 
not without some misgiving, that the decision 
rendered in the court below is susceptible of be- 
ing reviewed on the merits on this appeal. An 
analogous course appears to have been taken in 
the before-cited case’of Rantield v. Ranfield. [On 
the merits of the case involved in the issues of 
fact, the court concluded that the decree with 
respect to them should be reversed, finding that 
the plaintiff was not guilty of contributory negli- 
gence, and assessing his damages at $3,000 } 


NoOTE.—The court of chancery seems formerly to 
have had jurisdiction in cases of assaults and tres- 
passes, which were cognizable at common law, but 
for which the party complaining was unable to obtain 
redress in consequence of the protection afforded the 
offender by some powerful baron, sheriff or other offi- 
cer of the county where the offense occurred. 1Story 
Eq. Jur. § 48. 

The rule that where there is no adequate legal rem- 
edy, the court of chancery supplies the defect, only 
applies to common law, and not to statutory, rights. 
Janney v. Buell, 55 Ala. 408: Ryves v. Wellington, 9 
Beav. 579; Atty. Gen. v. Sheffield Co., 3 DeG@M. & G. 
$20; Winthrop v. Lane, 3 Desauss. 325, note; Eborn 
v. Waldo, 6 Jones, Eq. 111; Fletcher v. Hooper, 32 
Md. 210: Niagara Bridge Co. v. Great Western R. 
Co., 39 Barb. 212. Past torts can not be redressed in 
equity. Monk vy. Harper, 3 Edw. 109; Owen vy. Ford, 
49 Mo. 436; Cobb v. Smith, 16 Wis. 661. A mere tort 
as to personal property gives no jurisdiction (David- 
son v. Floyd, 15 Fla. 667; Long v. Barker, 85 Ill. 431; 
Du Pre v. Williams, 5 Jones, Eq. 96; Taylor v. Tur- 
ner, 87 Ill. 296; Quinney v. Stockbridge, 33 Wis. 502) ; 
unless joined with some equitable ground of interven- 
tion, as account. Pearce v. Bruce, 38 Ga. 444. Mere 
negligence on the part of agents or others acting in a 
fiduciary capacity, confers no jurisdiction. Taylor v. 
Ferguson, 4 Harr. & Johns. 46; Vose v. Philbrook, 3 
Story, 335; Furlow v. Tillman, 21 Ga. 150; Russ v. 
Wilson, 22 Me. 207; Odell v. Mundy, 59 Ga. 641; 
aliter, if fraud be mixed with such negligence (Sea- 
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brook v. Underwriters, 43 Ga. 583); and, it seems, 
the chancellor, may remove a coroner from office for 
neglect of duty Parnell’s Case, 1J. & W. 451; Pas- 
ley’s Case, 3 Dr. & War. 34; but will not restrain a 
party from dismissing an employe Thomas y. Super- 
visors, 56 Ill. 351. See Hugg v. Camden, 2 Stew. 6; 
Butcher y. Camden, Id. 478; Sheridan y. Colvin, 78 
Ill. 287; Youngs v. Ransom, 31 Barb. 49. Chancery 
will prevent an indictment, arrest or other interfer- 
ence With its officers for any irregularity ete., in car- 
rying out its decrees. Batchelor vy. Blake, 1 Hog. 98; 
Hyde v. Holmes, 3 Moll. 373; Turner v. Turner, 15 
Jur. 218, 2E. L. & E. 130; Pelham vy. Neweastle, 3 
Swanst. 289; Walker v. Micklethwait, 1 Dr. & Sm. 49; 
York y. Pilkington, 2 Atk. 302; Aston v. Heron, 2 
Myl. & K. 390; Chalie v. Pickering, 1 Keen. 749; 
Mackay v. Blackett, 9 Paige, 487; Winfield v. Bacon, 
24 Barb. 154; Foot v. Sprague, 12 How. Pr. 355; Peck 
vy. Crane, 25 Vt. 146; Mills v. Kispert, 21 Wis. 387; 
and enjoin the preaching of a sermon on the subject of 
a pending suit. Mackett v. Coms. 24 W. R. 845, 3 
Cent. L. J. 555. But it will not interfere with one in 
arrest under the criminal process of another court. 
Stuart v. La Salle Co., 83 Ill. 341. See Hallv. Com’rs, 
31 How. Pr. 237, note. Or his bail. Allen v. Ham- 
ilton, 9 Gratt. 255. Nor issue a ne exeat simply be- 
cause another court can not arrest the defendant. 
Schubert v. Bull, 4 Ch. Sent. (N. Y.) 33. A negro 
may not obtain his freedom, if entitled thereto, in 
chancery. Peters vy. Van Lear, 4 Gill, 249; Townshend 
v. Townshend, 5 Md. 287; Rumph v. Waring, 8 Rich. 
Eq. 136. See Phebe v. Quillan, 21 Ark. 490. Nor can 
ofticers be enjoined from arresting a man drafted into 
the army, although the use of the writ of habeas cor- 
pus was then suspended. Kneedler v. Lane, 3 Grant’s 
Cas. 523 (by a divided court, however). The bish- 
op’s removal of a clergyman, in pursuance of an ec- 
clesiastical decree, can only be enjoined if his civil 
rights have thereby been taken away unjustly. Walk- 
er v. Wainwright, 16 Barb. 486. See Youngs vy. 
Ransom, 31 Barb. 49. Toa bill to restrain defendant 
from making disclosures affecting complainant’s rep- 
utation, on the ground that his information was ob- 
tained confidentially, he answered, setting up the 
frauds of complainants in their usual business tran- 
sactions, and prayed a discovery. 
discover. Gartside vy. Outram, 3 Jur. (N. S.) 39. 
See Derring v. Chapman, 11 How. Pr. 382. A debtor 
can not be restrained from applying for his discharge 
as an insolvent, on the ground that he has removed 
his property to another State in order to avoid paying 
his creditors. Croom v. Davis, 6 Ala. 40. See Fil- 
lingin v. Thornton, 49 Ga. 884. But it seems, on 
proper grounds, a plaintiff at law may be enjoined 
from taking the defendant’s body in execution. Frost 
v. Myrick, 1 Barb. 362. See Hays v. Ford, 55 Ind. 
52; Paine v. Puttenham, Dyer, 306a. The removal of 
a corpse from a common burial-ground, against the 
relatives’ consent, may be restrained. Girard’s Case, 
5 Pa. Law Journ. Rep. 68. See Wynkoop v. Wyn- 
koop, 42 Pa. St. 298; 6 Am. Law. Rev. 182; 10 Cent. 
L. J. 303. 

That chancery will enjoin repeated illegal arrests 
that interfere with the enjoyment of corporate fran- 
chises: See Christie v. Bergh, 15 Abb. Pr. (N. S.) 
51; also, Davis v. Society, 16 Id. 73. But not the 
warnings of persons by the police as to the character 
etc., of houses which they are passing. Prendorill v. 
Kennedy, 34 How. Pr. 416; Gilbert v. Mickle, 4 Sandf. 
Ch. 357; Sterman vy. Kennedy, 15 Abb. Pr. 201; Chica- 
gov. Wright, 69 Ill. 318. Threats of personal viol- 
ance to the agents and employees of acompany, if they 
persist in entering defendant’s lands and building 
their railroad there, as they havea right to do by their 
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charter, does not give equity jurisdiction. Montgom- 
ery & W. R. R. v. Walton, 14 Ala. 207. So, of threats 
by a purchaser of fixtures to enter the house and re- 
move them, a breach of the peace being imminent. 
Hamilton v. Stewart, 59 Ill. 330. So, of threats by an 
insolvent person to have complainant arrested. Burch 
v. Cavenaugh, 12 Abb. Pr. (N. 8.) 410. So, of threats 
to bring an action for an alleged infringement of a 
trade-mark. Wolfe v. Burke, 56 N. Y. 115. So, of 
threats to biing other actions, while one was pending, 
to recover a penalty for not working a highway. 
Hartman v. Heady, 57 Ind. 545. So, of forcible entry 
and detainer. Lamb v. Drew, 20 Iowa, 15; Curd v. 
Farrar, 47 Iowa, 504; Hamilton v. Adams, 15 Ala. 
596; McGuire v. Stuart, 1 Mon. 189; Saunders v. Web- 
ber, 39 Cal. 287; Comstock v. Henneberry, 66 Ill. 212; 
Rapp v. Williams, 1 Hun, 716; Winterfield v. Stauss, 
24 Wis. 394. Aliter, where an equitable ground for 
interference exists. Crawford v. Paine, 19 Lowa, 
172; Hillebrant v. Barton, 39 Tex. 599; MelIntyre v. 
Hernandez, 7 Abb. Pr. (N. 8S.) 214. That defendant 
seduced complainant’s infant daughter, and, to avoid 
redress at law, fraudulently disposed of his property 
and then absconded, gives no jurisdiction. Meres v. 
Chrisman, 7 B. Mon. 422. Nor, that the defendant, 
in order to escape his statutory liability, as her puta- 
tive father, to support complainant, had removed 
from the State, leaving property. Simmons v. Bull, 
21 Ala. 501; see Furrillis v. Crowther, 7 Dowl. & R. 
612: Moncrief v. Ely, 19 Wend. 405. Nor, that de- 
fendant maltreated his apprentice, the complainant. 
Argles v. Beaseman, 1 Atk. 518. 

Penalties for violating statutes can not be enforced 
in equity. Kerr v. Preston, L. R. Chy. Div. 463; 
Hamersley v. Germantown Co., 8 Phila. 314; Hudson 
vy. Thorne, 7 Paige, 261; Schwab v. Madison, 49 Ind. 
329; West v. New York, 10 Paige, 539; Wallack v. 
Society, 67 N. Y. 28; Cohen v. Goldsboro, 77 N. C. 2; 
Lamport v. Abbott, 12 How. Pr. 340; Gordon v. Low- 
ell, 21 Me. 251; Moses v. Mobile, 52 Ala. 198; Burnett 
v. Craig, 30 Ala. 135. Nor a mandamus be enjoined. 
Montague v. Dudman, 2 Ves.Sr. 396; Neuse River Co. 
v. New Berne. 6Jones, 204; Columbia Co. v. Bryson, 
13 Fla. 281. Nora certiorari issued. Berry v. Hardin, 
28 Ark. 458. Noraquo warranto. See Att’y-Gen. v. 
Bank, 1 Hopk. Ch. 354; Lewis v. Oliver, 4 Abb. Pr. 
121; Campbell v. Taggart, 10 Phila. 448; Tyack v. 
Brumley, 1 Barb. Ch. 519. Nor a prohibition. Rean 
vy. Pettingill, 2 Abb. Pr. (N. S.) 58. 

Although chancery has no jurisdiction to enjoin the 
prosecution of a crime: 2 Story’s Eq. Jr. § 893; 
Holderstaffe v. Saunders, 6 Mod. 16; Emperor of 
Austria, v. Day, 3 DeG. F. & J. 253; Cox y. Paxton, 
17 Ves. 329; Sparhawk v. Union Pass. R. R., 54 Pa. 
St. 401; Toseph v. Burk, 46 Ind. 59; Gault v. Wallis, 
53 Ga. 675; Fletcher v. Hooper, 32 Md. 210; Campbell 
vy. Scholfield, 2 Pittsb. 443; Van Kensslaer v. Gris- 
wold, 3 N. Y. Leg. Obs. 94. Yet the drawing of a le- 
galized lottery may be restrained, if irregular. State 
v. Maury, 2 Del. Ch. 141; State v. Eddy, Id. 269. Or 
the distribution of prizes drawn, on which proceed- 
ings to declare them forfeited have been begun. Peo- 
ple v. Kent, 6 Cal. 89. Or proceedings on a judgment 
obtained against complainant on a bond to which his 
name had been forged.- Reynolds vy. Dothard, 7 Ala. 
664; Jamesen v. Deshields, 2 Gratt. 4. Ora conspir- 
acy to defraud complainant. Dwinal v. Smith, 25 
Me. 379. Ora nuisance on which the trial of an in- 
dictment is pending. Raleigh v. Hunter, 1 Dev. Eq. 
12; and see Att’y-Gen. y. Cleaver, 18 Ves. 220; Gil- 
bert v. Mickle, 4 Sandf. Ch. 357. Or where a subse- 
quent indictment is not for exactly the same injury. 
Saull v. Browne, L. R. 10 Ch. App. 64. Or where an 
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money in the bank from which he embezzled, began 
proceedings as administratrix to recover it, and to an 
injunction by the bank restraining her, she demurred 
on the ground that the bill alleged a felony. Wickham 
v. Gatrill, 2 Sm. & Giff. 353. See Crowne vy. Baylis, 31 
Beay. 351. So an ecclesiastical court may entertain a 
suit to suspend a clergyman ona charge that consti- 
tutes a criminal offense. Burder v. , 3 Curt. 
$22. Generally if an indictment or public remedy is 
adequate, equity will not interfere. Att’y-Gen. v. 
Heishon, 3 C. E. Gr. 410, and cases cited; People v. 
Horton, 5 Hun, 516. But the attorney-general may, 
semble, sue in equity, even for a legal demand. Att’y- 
Gen. v. Railroad Co., 35 Wis. 425. See Att’y-Gen. v. 
Oalaway, 1 Moll. 95; Att’y-Gen. v. Tudor Ice Co., 
104 Muss. 239. 

In the following cases it has been held that a receiy- 
er of an insolvent railroad is not an agent or -servant 
of the company, and hence that the company is not 
liable for damages occasioned by his negligence while 
operating the road. Metz v. Buffalo R. Co., 58 N. Y. 
61; Ohio R. Co. v. Davis, 28 Ind. 553; Hopkins v. Con- 
nel, 2 Tenn. Ch. 323; Bell v. Indianapolis R. R., 53 
Ind. 57; Erwin v. Davenport, 9 Heisk. 44; State v. 
Consolidated R. R.Co., 67 Me., 479. Contra, Lamphear 
v. Buckingham, 33 Conn. 237; Klein v. Jewett, 11 C. 
E. Gr. 474, 12 C. E. Gr. 550; White v. Keokuk 
R. R. (Iowa) 9 Cent. L. J. 497, 20 Alb. L. J. 
455; Meara v. Holbrook, 20 Ohio St. 137. See 
Kinney v. Crocker, 18 Wis. 74; Davenport v. Ala. 
R. R., 2 Woods, 519; Safford v. People, 85 TIl. 
558; Allen v. Central R. R., 42 Iowa 683; Daniels 
v. Hart, 118 Mass. 543. Nor is the receiver per- 
sonally liable. Cardot v. Barney, 63 N. Y. 281; 
Camp v. Barney, 4 Hun, 373; Kain v. Smith, 11 
Hun, 552; Henderson v. Walker, 55 Ga. 481; although 
such company is liable for loss as a carrier. Blumen- 
thal v. Brainerd, 38 Vt. 402; Morse v. Brainerd, 41 Vt. 
550; Paige v. Smith, 99 Mass. 395; Newell v. Smith, 49 
Vt. 255; Cowdrey v. Galveston R. R., 93 U. S. 352; 
Nichols v. Smith, 115 Mass. 332; Barter v. Wheeler, 49 
N. H. 9; Pearson v. Wheeler, 55 N. H. 41. 











ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH AND CANADIAN CASES. 


PARTNERSHIP — CONTINUANCE OF BUSINESS BY 
PARTNERS AFTER EXPIRATION OF TERM OF ORIG- 
INAL ARTICLES — APPLICATION OF ARTICLES TO 
NEW PARTNERSHIP.—The original articles of part- 
nership of a firm of solicitors contained a clause pro- 
viding that on the decease of one of the partners be- 
fore the expiration of the partnership term, the sur- 
viving partner should pay the executors of the de- 
ceased partner a certain sum as the purchase money 
of his interest in the business. After the expiration 
of the partnership term the business was carried on 
by the partners without fresh articles being entered 
into. Held, on the authority of Essex y. Essex, 20 
Beay. 442, and dissenting from that.of Cookson vy. 
Cookson, 8 Sim. 529. that the clause applied to the 
partnership existing between the partners after the 
expiration of the original partnership term. The 
rule laid down in Lindley on Partnership, 4th ed., 
vol. 2, p. 823, approved.—Coz v. Willoughby. En- 
glish High Court, Chy. Div., 42 L. T. (N. 8.) 125. 





CRIMINAL LAW — INTENT — RECEIVING LUNATICS 
INTO UNLICENSED Houser. — Defendant was in- 
dicted under 8 & 9 Vict. c. 100, sec. 44, for receiving 
two or more lunatics into a house not duly licensed or 
registered. Defendant advertised for patients suffer- 
ing from ‘ ‘hysteria, nervousness and perverseness,’’ 
and honestly believed and on reasonable grounds that 
no one of her patients was a lunatic. There was con- 
flicting evidence as to whether any of the patients 
were lunatics or not. The learned judge directed the 
jury that the word ‘‘lunatic,’’ as defined by the act 
would include a person whose mind was so affected by 
disease that it was necessary for his own good to put 
him under restraint. The jury convicted the defend- 
ant, but found that the defendant honestly and on 
reasonable grounds believed that no one of her pa- 
tients was a lunatic. Held, that the direction of the 
learned judge was correct, and that the defendant’s 
belief was immaterial.—Reg. v. Bishop. English 
Court Crown Cases Reserved. 42L. T. (N.S.) 240. 


RAILWAY COMPANY — MASTER AND SERVANT — 
PASSENGER BY TRAIN OF COMPANY HAVING RUN- 
NING POWERS OVER LINE— LIABILITY FOR NEGLI- 
GENCE OF PORTER.—Plaintiff traveled with a ticket 
issued by the D company over defendant’s railway, in 
a carriage belonging tothe Dcompany. By defend- 
ant’s act the D company had running powers over 
the line, the defendants receiving a percentage on the 
traflic receipts, such percentage to include the cost of 
all services connected with manning the lines, use of 
stations and services of station staff necessary for dis- 
patch of business connected with the traffic. Plaint- 
iff was injured at a station belonging to the defend- 
ants by the negligence of a porter employed on a 
platform which was exclusively allotted to the D 
company’s traffic. Held, that the porter was acting 
as defendants’ servant, and therefore defendants 
were liable.—Self v. Brighton, etc. R. Co. English 
Court of Appeal, 42 L. T. (N. S.) 173, 


BILL OF EXCHANGE—BLANK ACCEPTANCE—NAME 
OF DRAWER AND INDORSER IN SAME HANDWRIT- 
ING—FORGED INDORSEMENT —- ADMISSIBILITY OF 
EVIDENCE TO PROVE.—1. The defendant gave his 
acceptance in blank on a piece of paper bearing a suf- 
ficient stamp for 500/, to S, whu then gave the defend- 
ant a receipt stating that the acceptance was given 
**for the purpose of negotiation, and if not discount- 
ed before the 14th inst. to be returned at once.’’ The 
acceptance was not returned, nor did the defendant 
ever receive anything for it, but the bill was drawn 
and indorsed in the same handwriting in the name of 
S.H. Head, and was then indorsed to the plaintiffs 
for full value, bona fide, and without notice of any 
irregularity. In an action by the plaintiffs as such 
indorsees against the defendant, the evidence of one 
Samuel Heath Head, who was called by the defend- 
ant to prove that he never indorsed or authorized the 
indorsement of his name, was rejected by the judge 
on the ground that it was immaterial. Held, that 
such evidence had been properly rejected. 2. Where 
a man signs his name to a blank stamped piece of pa- 
per and delivers it to another to be negotiated by him, 
this gives him authority to fill it up to the amount of 
which the stamp will cover, treating the signature as 
that of the acceptor; and if the bill thus completed is 
indorsed toa holder for value without notice, he is 
entitled to recover upon it against the person who has 
so signed his name, although the person to whom the 
blank paper is originally given may have defrauded 
the person who gave it to him. 38. Where a bill of 
exchange is drawn by a real person, and the indorse- 
ment is forged, the persons who claim under the 
forged indorsement have no title to the bill; sed secus 
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where the drawer is a fictitious person.—London, etc. 
Bank ©. Wentworth. English High Court, Ex. 
Div. 42 L. T. (N. S.) 188. 


UNITED STATES SUPREME COURT. 
October Term, 1879. 


EXEMPTION FROM TAXATION WHEN A CONTRACT 
—CONSTRUCTION.—Stipulations in a statute exempt- 
ing certain property or franchises from taxation, if 
made for a valuable consideration received by the 
State, isa contract, and as such entitled, under the 
Constitution, to protection from modification or re- 
peal. 2. Exemptions of this kind are, however, to be 
construed strictly, the rule being that the right of 
taxation exists unless the exemption is clearly ex- 
pressed.—Union Passenger R. Co. v. City of Phila- 
delphia. In error tothe Supreme Court of Pennsyl- 
vania. Opinion by Mr. Justice CLirrorD. Judg- 
ment affirmed. Reported in full, 12 Ch. L. N. 294. 


PRACTICE— PROPOSITIONS OF LAW REFUSED EN 
BLoc—BILL OF EXCEPTIONS.—1. It is a well settled 
rule of this court that where a series of propositions 
of law were presented asa whole to the court below, 
governing the case, and refused asa whole, if upon 
appeal to this court it appears that any one of the 
propositions was rightly rejected, there was no error 
in the court below, because it was not its duty to do 
anything more than pass upon them as un entirety. 2. 
Where the bill of exceptions contains no statement of 
the evidence, this court can not consider facts alleged 
to have been found, when nothing appears to show 
such facts except a recital found in the instruetions of 
the judge to the jury, in commenting on the testi- 
mony. — Worthington v. Mason. In error to the 
United States Circuit Court, Eastern District of Ark- 
ansas. Opinion by Mr. Justice MILLER. Judgment 
affirmed. 


BILL OF EXCHANGE—WHERE PAYABLE—WHEN 
MADE AND ACCEPTED IN ONE STATE AND BY TERMS 
PAYABLE IN ANOTHER.—Cox drew a bill upon 
‘“Messrs. Cox & Cowan, New York, N. Y.,’’ payable 
eighty days from date. This was accepted by an in- 
dorsement on its face as follows: ‘‘Accepted. Cox 
& Cowan.’’ All the parties lived in Kentucky. The 
bill was purchased before maturity by plaintiff, which 
caused it to be presented when due at the only place 
in New York where the acceptors were accustomed to 
transact any business, and protested for non-payment. 
Heid, that the bill having been accepted by the 
drawees without explanation or condition it follows 
as a reasonable inference, that they accepted the bill 
as if they were at the time in the city of New York, 
and having so accepted it without explanation or con- 
dition, the legal construction of the instrument is that 
it became payable when it fell due at the place desig- 
nated by the address as the place where the accept- 
ance took place. Cox v. National Bank of New 
York. Inerror tothe United States Circuit Court 
District of Kentucky. Opinion by Mr. Justice 
CLIFFORD. Judgment affirmed. 


RAILROADS — EQUITABLE LIEN ON EARNINGS — 
PRIORITY BETWEEN INCUMBRANCES.—1. An act of 
the general assembly of Missouri, approved January 
7, 1865, under the authority of which the county of 
St. Louis issued its bonds to the extent of $700,000, 
and loaned them to the Pacific Railroad Company of 
Missouri, construed and held to have created, 
when accepted by the railroad company and the coun- 





ty, an equitable lien or charge, in favor of the county, 
upon the earnings of the railroad, to the extent neces- 
sary to meet the interest upon the bonds, such pay- 
ments and lien continuing until the bonds were paid. 
2. This equitable lien or charge exists and is enforce- 
able not only against the funds in the hands of the re- 
ceiver, but against the purchaser under the decree of 
foreclosure heretofore rendered, and against whomso- 
ever may hold the property or have custody of its 
earnings. 38. The act of January 7, 1865, is of that 
character that all purchasers of bonds issued under 
mortgages subsequently executed and all purchasers 
of the property, in whatever mode, were bound to 
take notice of its provisions. 4. Where a debtor by a 
concluded agreement with a creditor sets apart a fixed 
portion of a specific fund in the hands, or to come in- 
to the hands, of another from a designated source, 
and directs such person to pay it to the creditors, 
which he assents to do, this is an appropriation, 
binding upon the parties and upon all persons with 
notice who subsequently claim an interest in the fund 
under the debtor. 5. A party may, by express agree- 
ment, create a charge or claim in the nature of a 
lien on real as well as on personal property of which 
he is the owner orin possession, and equity will es- 
tablish’ and enforce such charge or claim, not only 
against the party who stipulated to give it, but also 
against third persons who are either volunteers or who 
take the estate on whieh the lien is agreed to be given 
with nofice of the stipulation. Such agreement raises 
a trust which binds the estate to which it relates, and 
all who take title thereto with notice of such trust 
can be compelled in equity to fulfil it.—Ketchum v. 
City of St. Louis. Appeal from the United States 
Cireuit Court, Eastern District of Missouri. Opinion 
by Mr. Justice HARLAN. Mr. Justice STRONG dissent- 
ing. Judgment affirmed. 





SUPREME JUDICIAL COURT OF MASSA- 
~CHUSETTS. 


April, 1880. 


NEGLIGENCE—RES INTER ALIOS.—In an action of 
tort for personal injuries occasioned to the plaintiff 
while working in a trench by the caving in off the sides 
thereof, the plaintiff claimed that the trench was not 
sufficiently braced, and offered in evidence the writ- 
ten contract between the defendant and the city of 
Boston under which the work was being performed, 
and which provided, among other things, that ‘‘the 
trenches shall be thoroughly braced and planked.’’ 
Held, that the contract was res inter alios, and could 
not be used as an admission of duty nor of reasona- 
bleness or propriety. Opinion by Lorp, J.—G@il- 
houly v. Sanborn. 


BENEVOLENT Society — RIGHT OF ACTION 
AGAINST BY MEMBER — IMPLIED CONTRACT—CON- 
DITION PRECEDENT.—The plaintiff was a member of 
the defendant Ancient Order of Forresters, and 
brought suit to recover certain allowances alleged to 
be due himon account of sickness. The sixteenth 
article of defendant’s by-laws provided that any 
member who might become sick, lame or infirm and 
incapable of following his usual task, occupation or 
employment, should be entitled to acertain weekly 
allowance; the seventeenth article provided that such 
allowance should not be paid until the chief ranger or 
secretary had received a certificate signed by the sur- 
geon of the court, or by a qualified surgeon, stating 
the illness of the member, or, if beyond a certain dis- 
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tance, by the attending surgeon; and that one should 
be sent each week during the sickness. ete. During 
the first week of plaintiff’s sickness in June, 1878, he 
sent to the defendant’s secretary a certificate stating 
his sickness, which was signed by the attending sur- 
geon, the plaintiff being beyond the distance afore- 
said; anda letter from the plaintiff accompanied the 
certificate, in which he spoke of it as the ‘‘doctor’s 
note to certify that 1 have been sick and thatI am 
sick,’’ though the signer of this certificate did not 
designate himself as a surgeon or physician. The 
plaintiff did not send any other certificate during his 
sickness until some time in September, 1878, when he 
furnished a certificate that he had been sick since 
June 13, 1878. Held: 1. That there was an implied 
contract on the part of the defendant to pay the al- 
lowance, founded upon the consideration of the pay- 
ment by the member of his dues. 2. That as the 
plaintiff and defendant had not agreed by their con- 
tract to refer their dispute to any tribunal whose deci- 
sion should be conclusive, the liability could be en- 
forced by a court of law. 3. That the certificate first 
sent sufticiently complied with the requirements of 
the by-laws, and that the plaintiff was therefore enti- 
tled to the allowance for one week. 4. That the 
sending of this certificate was a condition precedent, 
and that the second certificate did not comply with 
the by-laws so as to entitle the plaintiff to any further 
allowance. 5. Whether, if the plaintiff had been 
rendered incapable by an act of God of senfing the 
required certificates the rights of the parties would 
have been changed, guere. Opinion by MorToN, 
J.—Dolan v. Court Good Samaritan Ancient Order 
of Forresters. 





SUPREME COURT OF INDIANA. 
April, 1880. 


CRIMINAL LAW — DEFECTIVE AFFIDAVIT.—In a 
prosecution upon affidavit and information the afli- 
davit must show that the party accused is in custody 
on acharge of the particular felony charged against 
him in the affidavit‘and information, and where the 
information alleged that the appellant was in custody 
‘‘on a charge of robbery,’’ but did not show that he 
was in custody on a charge of the robbery set forth in 
the affidavit and information, and the affidavit did 
not show that he was in custody at all: Held, that 
these defects were fatal and the motion to quash 
should have been sustained. Reversed. Opinion by 
WORDEN, J.—Davis v. State. 


CRIMINAL Law — REASONABLE DOUBT—COMMON 
SENSE.—On a trial for grand larceny the court in- 
structed the jury that ‘‘the reasonable doubt is one 
which is suggested by or springs out of the proof made 
and which, after giving due weight to all criminating 
circumstances and proofs, remains in the mind, sug- 
gesting a reasonable possibility of innocence.’’ 
Held, that so much of this instruction as limited a 
reasonable doubt to something which is suggested by 
or arises from the evidence adduced, gave too narrow 
a definition of that which is implied by a reasonable 
doubt. A reasonable doubt may arise from a want of 
evidence as to some fact having a natural connection 
with the case, and has reference to that uncertain con- 
dition of the mind which may remain after consider- 
ing what has not been proven, as well as that which 
was. So much of the instruction as told the jury that 
common sense is perhaps the juror’s best guide in the 
particulars referred was also erroneous. Dinsmore v. 
State, Dec. 12, 1879. Reversed. Opinion by Nis- 
LACK, J.— Wright v. State. 





SUPREME COURT OF TENNESSEE. 
April Term, 1880. 


JUDICIAL SALE — LIEN FOR PURCHASE MONEY— 
WHEN Lost By LACHES.—Where land was sold un- 
der a decree for partition and not paid for, a lien hav- 
ing been retained on the land by the decree for the 
purchase money, and after eight years the partition 
proceedings were dismissed for failure to comply 
with an ‘‘order to speed,’’ it was held, under a bill 
filed after the lapse of another eight years by the own- 
ers of the land to enforce the lien retained by the 
court, that while the statute of limitations does not 
bar such a lien, yet the laches and delay of the owners 
in seeking to enforce their lien, would prevent their 
enforcing it against innocent purchasers from the 
vendee at the partition sale. Opinion by TURNEY, 
J.—Whitbyv Armour. 

LIMITATION OF REAL ACTIONS —SEVEN YEARS’ 
POSSESSION UNDER TITLE BoND.— 1. Land having 
descended on the death of T to his heirs they convey- 
ed the same by title bond, and it afterwards passed 
by successive conveyance to N and Y, the possession 
passing with each conveyance, and one transfer being 
asale under execution. Held, that after the lapse of 
seven years from the conveyance by title bond N 
and Y were protected by the seven years’ statute of 
limitations from the claim of A’s executor to have the 
land subjected to the payment of A’sdebts. 2. There 
is sufficient privity between an execution debtor 
whose land is sold under the execution, and the pur- 
chasers at the sale, to connect the possession of the 
former with the latter so as to make it continuous, 
and to make it available to the purchaser who relies 
on the statute of seven years’ adverse possession, 
provided the possession has been continuously ad- 
verse. Opinion by DEADERICK, C. J.—Nelson v. 
Trigg. 

ARBITRATION AND AWARD — DECISION OF UM- 
PIRE—SEPARATE AWARD.—1. Where the submission 
to arbitration agreed to be made a rule of the chan- 
cery court, provided that any difference between the 
arbitrators should be referred to a specific umpire, 
whose decisions shall be final and conclusive, and the 
award made and the decree based thereon, shall be in 
accordance with said decisions and it was referred to 
the umpire to determine whether the complainant 
was interested, and if so to what extent in certain 
lands, his award that the complainant was entitled to 
an interest of one-half in the lands, and that defend- 
ant isindebted to himina sum designated for one- 
half the net proceeds of the sale of the land with in- 
terest from the date of sale, is good, the submission 
expressly providing that the decree in accordance 
with the award shall be a complete, conclusive and 
final, end and termination of every item and transac- 
tion relating to the business between the parties. 2. 
Where the submission contemplates an award by the 
arbitrators as to the matters on which they agree, 
and a separate award of the umpire upon all 
matters on which the arbitrators differ, it is not nec- 
essary that the arbitrators and umpire shall sign one 
award. Although the language used in a submis- 
sion to arbitration may admit of the construction that 
after the umpire has decided matters of difference 
the arbitrators are to make a formal award embod- 
ying his decisions the failure to do sv would net af- 
fect the award, the submission expressly providing 
that the umpire’s decision shall be final. Opinion by 
CoopPER, J.—Powell v. Ford. 
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CURRENT TOPICS. 





A decision of the Supreme Court of Tennessee, at 
the term now in session, sustaining the infliction of 
more than usually severe punishment for aggravated 
assault and battery, deserves especial mention. The 
opinion states that an excursion train left Memphis 
with a large crowd of colored people—men, women 
and children—on the Paducah & Memphis Railroad, 
going to attend the ceremony of laying the corner 
stone of a country church. On the return of the train 
the accused, two white men named Neal and Curtis, 
with several others, all acting in concert, boarded the 
rear of the train, and the accused drew pistols and 
fired them into and through the crowded car, and one 
of the accused stabbed one of the excursionists, all 
this being without any provocation. Though the pis- 
tols were loaded with balls, no one was injured by the 
shooting, but great alarm and angry excitement were 
occasioned thereby, and a most serious disturbance of 
the peace wAs for a time imminent. The only circum- 
stances shown in the mitigation were the youth and 
general good character of the accused. Neal having 
pleaded guilty, and Curtis having been tried and con- 
victed, each was fined forty-nine dollars, in addition 
to which they were sentenced to imprisonment at hard 
labor in the county work-house, Neal for nine months 
and Curtis for ten months. Appeals were taken to 
the Supreme Court for the purpose of raising the 
question of the unwarranted cruelty and severity of 
these sentences. The Supreme Court recognized the 
fact that under the criminal code of Tennessee it 
might frequently happen that the term of imprison- 
ment for a felony would be fixed by a jury at less than 
those fixed by the court for a misdemeanor in these 
cases, yet held that though ‘ ‘somewhat incongruous, ’’ 
this presented no real difliculty. The court ‘‘with 
hearty commendation, ’’ affirmed the judgment of the 
criminal court, in the following language of FREE- 
MAN, J.: **The punishment in these cases is not 
within the prohibition of the Constitution as being 
cruel and unusual. The kind of punishment is not 
cruel, nor can its extent be said to have any element 
of cruelty init. It is the usual mode of punishment 
adopted from time immemorial in our land, viz.,con- 
finement and labor. We may say, however, that 
while it is not an unusual punishment in the sense of 
the Constitution, it is beyond what has heretofore 
been common in practice in our courts. To this there 
can be no objection. While the penalties of the law 
should be inflicted in merey, where human frailty has 
entered into the offense, yet where this element is not 
found, but deliberate and wanton disregard of social 
order and the rights of others, the court which in- 
flicts condign punishment, as has been done in this 
case by the able criminal judge, has shown himself the 
wisest conservator of the public good. It is the duty 
of courts to make wanton offenders feel that the law 
of the land is supreme, and that if violated its save- 
tions will be felt to the extent that they shall be cor- 
rective of such evils, and serve as an effectual protec- 
tion to the peaceful citizen against the reckless pas- 
sions of the wantonly evil-minded who are only bent 
on mischief. In this way can the law serve its true 
end as the conservator of the rights of the citizen and 
be a terror to evil-doers as it ought to be. These cases 
will justify the punishment meted out tothem. They 
are cases of reckless mischief, endangering the lives of 
innocent and unoffending citizens. The fact that the 
wrong was done to the feelings and rights of a class 
of citizens whose social position is inferior to that of 
the white race, and who consequently are less able to 
protect themselves, so far from lessening the offense, 





in our judgment only aggravates it, by adding an ele- 
ment of meanness and cowardice to the otherwise 
wanton conduct of the offenders.’’ 





While as legal journalists, we have, of course, no 
politics, we can not refrain from invoking the atten- 
tion of readers to the fearless manner in which an in- 
dependent judiciary considers and determines a matter 
which would have given so much trouble to profes- 
sional politicians. Not that thisis singular; we be- 
lieve in not only the willingness but the ability of the 
American courts to decide all questions of a semi- polit- 
ical character, whenever legitimately presented for de- 
cision, in accordance with well settled legal principles. 
Such decisions as that above quoted will do more 
to prevent ‘‘ exodus ’’ than all the investigations 
of political committees. We commend, especially, a 
careful consideration and study of the legal proposi- 
tion stated in the last sentence quoted above from 
Judge Freeman, to all those who are disposed to offer 
some sort of half-hearted apology for the outrage 
upon Cadet Whittaker at West Point. 





The Solicitors Journal remarks that an ingenious 
attempt by a tenant fo visit the iniquities of the plum- 
ber on the landlord—an attempt which, if successful, 
would have opened up a vast vista of litigation—was 
defeated lately in the English Court of Appeal. In the 
case of Anderson v. Oppenheimer, the plaintiffs sued 
for breach of a covenant for quiet enjoyment contained 
in the lease of their house, the interruption of quiet 
enjoyment alleged being the bursting of water-pipes 
which had been fixed in the house before the com- 
mencement of the lease. The plaintiffs’ contention, 
in effect, came to this, that whenever the water-pipes 
in a house burst, the landlord was liable under the 
covenant for quiet enjoyment—a result which would 
render the domestic calamjties attendant on a season of 
frost more supportable thim they are at present. The 
weak point'in the contention was, of course, that 
although there had been an interruption of quiet en- 
joyment, it had not been occasioned by any act or 
omission of the lessor since the commencement of the 
lease; and the court had not much difficulty in coming 
to a decision against the tenants. 








RECENT LEGAL LITERATURE. 





HERMAN ON MORTGAGES. 

Nothing is needed to exhibit the importance of the 
subjects here treated. The development of the Amer- 
ican Law of Mortgages has been very great during the 
past few years. The tendency of the adjudicatfons is 
more and more to remove the doctrine of mortgages 
from the law of real estate, and to transplant them in- 
to the domain of equity. There is as yet no universal 
Law of Mortgages in this country. In some States the 
ancient doctrines prevail much more extensively than 
in others. There are also extensive statutory changes. 
The author has extended his researches into the entire 
field of the law, and its present condition is faithfully 
mirrored in this work. He has omitted no topic es- 
sential to an understanding of the subject. He not 
only discusses the essentials of a mortgage, but also 
rights and remedies. The treatment is so minute and 
practical that the practitioner will find a reference to 
every aspect of the subject which is likely to arise in 


Commentaries on the Law of Mortgages and Vendor’s 
Liens. By Henry M.Herman. 2 Vols. New York: Cock- 
roft &Co. 1880. 








420 


THE CENTRAL LAW JOURNAL. 








practice. The treatment is eminently practical, and 
the book will be valued all the more that the author 
does not indulge in labored disquisitions but keeps 
close to the adjudications. 





The Criminal Law Magazine for May (Jersey City: 
F. D. Linn & Co.), contains articles on The Duties of 
Experts in Poison Cases, by Dr. Doremus, and Re- 
form in the Administration of the Law of Homicide, 
by F. B. Clark, Jr. Four cases are reported in full, 
and with the notes of cases and digest of the month, 
presents interesting reading to the criminal practition- 
er.—Mr. R. F. Stevenson, Chief Clerk of the De- 
partment of Public Schools of Missouri, is the author 
of a handbook just issued, called the Missouri School 
District Counselor, a Commentary on the School Law 


of Missouri. It contains 240 pages and a good index, ' 


and will be of much use to those who are called upon 
to study and administer the public school sys- 


tem of this State. It is published by Carter 
& Reagan, Jefferson City, Missouri. —— A Col- 
lection of Legal Maxims with English Trans- 


lations has been prepared by S. S. Peloubet and 
published in pocket form by George S. Diossy, New 
York. Maxims, we imagine, are much oftener 
printed than they are read, and itis doubtful if their 
study would avail a lawyer to any extent in this day of 
many precedents. The trouble is that no case will ex- 
actly fit any maxim that was ever invented. As tables 
of legal maxims are also to be found ad infinitum in 
dictionaries and larger works we cannot help applying 
one of the phrases in this collection to the book itself: 
Quod in majore non valeat nec valeat in minore. 








NOTES. 


—-Sanford E. Church, Chief Justice of the State 
of New York, died suddenly on the 14th inst., at his 
home at Albion. The Chief Justice was a native of 
New York, being born in that State in April, 1815. 
He entered a law office at the age of twenty-three, 
and began practice at twenty-five. A year later he 
was elected to the Legislature. In 1850 and 1852 he 
was elected Lieutenant- Governor. He declined a 
third term in 1854, and went back for a time to his law 
books, being again elected to a public office, that of 
State Controller, which was the last election to office 
before his accession to the Court of Appeals in 1870. 
As a lawyer and a judge he stood high in the opinion 
of the profession. He was conceded to be the master 
mind of the court, exercising a marked influence on 
the decisions and acts of the court. Many of the 
most important opinions of the Court of Appeals were 
given by him. His term as Chief Justice would have 
expired in December, 1884. 


——In the course of a recent trial before the Vice- 
Chancellor in New Jersey, he said that if it should be 
proved to be true, as was represented to him, that 
a witness subpeened in the cause had been told by his 
employer that he would lose his situation if he attended 
the trial, the employer would be committed for con- 
tempt of court.——The difficulty experienced in im- 
panneling a jury in a recent murder trial in New York 
has brought out still another mode of procuring jurors 
in such cases. It is proposed that forty-eight men 
shall be drawn, examined and sworn in as jurors, 
just as the twelve now are. These forty-eight men 
shall be kept together during the trial. and be guarded 





in the same way as a jury now is. They shall all sit 
and hear the evidence. When the case closes twelve 
of the jurors shall be drawn, and if they agree 
upon a verdict that ends the case; if they can not agree 
they are discharged and twelve more are drawn from 
the original forty-eight. If the second twelve can not 
agree, a third twelve are drawn, and soon until the 
whole forty-eight have been called upon to render a 
verdict. ——An Irish lawyer, while arguing with earn- 
estness his cause, stated a point which the court ruled 
out. ‘*Well,’’? said the attorney, ‘‘if it plaze the 
court, if I am wrong in this, I have another point that 
is equally as conclusive.’?’ 

—Discussions on social questions, says the Solic- 
itor’s Journal, occasionally diversify the proceedings 
inacertain court. This isa very happy relief from 
less interesting matters; and, as regards the suitor, 
the benefit he derives from hearing a subject of great 
personal importance completely threshed out more 
than compensates for any loss of time which may oc- 
cur. On Tuesday, upon a motion directed against a 
theater which, being built of wood, was jjable to con- 
flagration, the subject of smoking was quite naturally 
brought to the attention of the court. Mr. A, Q.C., 
who moved on behalf of the plaintiffs, stated that the 
danger of fire was increased by reason of people 
smoking in the theater. Thereupon, after a few pre- 
liminiuary remarks, the following conversation en- 
sued: The Learned Judge (addressing Mr. A, Q. C.). 
—Do you smoke, Mr. A? [Mr. A, Q. C., pretends 
not tohear.] The Learned Judge.—Do you smoke, 
Mr. A? Mr. A, Q. C. [pretending to wake up.]— 
Oh! yes, certainly I do, and I fear I smoke rather too 
much. The learned Judge.—I am forbidden to smoke. 
Mr. A, Q- C. [professing not to have heard the re- 
mark, and addressing the bench].—You smoke, don’t 
you? The Learned Judge.—I am forbidden to smoke. 
Mr. A, Q. C.—Do you find yourself any the better 
without it? The Learned Judge.—I don’t know that 
I find any difference. Mr. A, Q.C.—I should think 
not. Mr. B, Q. C.—I believe smoking is beneficial 
when not excessive. We are assured that this instruc- 
tive conversation was listened to by a crowded court 
with great seriousness. 


—tThe reception given by,the Nebraska Bar Asso- 
ciation to Judge McCrary, on his first visit to that State 
as a Federal judge, on the 5th inst., was a happy in- 
troduction to his new circuit. General Manderson, 
President of the Association, greeted him on behalf of 
the bar as one who was to fill *‘the sacred place made 
vacant by the resignation of that great judge, revered 
and loved of all, Hon. John F. Dillon.’’ Judge Mc- 
Crary in responding concluded with these words: 
‘‘T am not, however, ignorant of the fact that it de- 
volves upon those who occupy the bench to make it 
worthy of the confidence and respect of the bar and of 
the people. The relation between the bench and bar 
is’one which imposes mutual obligations and duties, 
not the least of which are the obligations of courtesy, 
kindness and mutual forbearance. You will permit me, 
to express the hope, and the expectation, as well, that 
this occasion may prove to be the auspicfous begin- 
ning of a relation which so long as it continues may 
be mutually pleasant and agreeable to all concerned. 
I assure you that on my part there shall be an earnest 
effort to retain for the court the high place in your re- 
gard that it held during the administration of my dis- 
tinguished predecessor, and that there shall be nothing 
wanting to this end unless it be the requisite ability. 
I believe that as a rule fhe court can always depend 
upon receiving fair and just treatment, and such sup- 
port as it deserves, at the hands of the bar, and it shall 
be my aim and ambition to so discharge my duties as 
to merit and receive from my brethren of the profes- 
sion their verdict of approval.’’ 





